MexayHaponHas HaydHasi KoHpepeHnus «CBoOoaa 1 mpaBo» www.ur-fakt.ru

N3narensckuit noM «llimyron»

Hayunsiii xxypHan «tOpuandeckuii haxt»

BBK Y 214(2Poc-4Ke)73g431 YIK
378.001

LXXXVII MexnynapoaHast Hay4Hast KOH(epeHIHs

«CB0001a ¥ TIpaBOY

CBOPHUK CTATEN KOH®EPEHI[MN

31 oxTsa6ps 2022

Kemeporo



MexayHaponHas HaydHasi KoHpepeHnus «CBoOoaa 1 mpaBo» ur-fakt.ru

CBOPHUK CTATEM BOCEMBJECST CEJIBMOM  MEXIVHAPOJHOM HAVYHOU
KOH®EPEHIIMU «CBOBOJA U ITPABO»
31 oxtsa6ps 2022 r.
BBK Y 214(2Poc-4Ke)735431
ISBN 978-5-6040934-2-9
Kemeposo VYJIK 378.001. COOpHHMK J[JOKIQJ0B CTYIEHTOB, ACHUPAHTOB M MPOQECcCCOPCKO-
npenoaaBarenbckoro coctaBa. Ilo pesympratam LXXXVII MexnynapomHoit HaydHOW KOH(MEpPEHIIUH
«Cobona u ipaBoy, 31 okTs10ps 2022 r. www.ur-fakt.ru / Peaxon.:

Huxutun [TaBen Mropesud - riaBHbINA peakToOp, OTBETCTBEHHBIN 3a BBIITYCK JKypHaJa.

Anexcanap BsueciaBoBuu PynHeB - IpakTUKYIOLUI IOPUCT, OTBETCTBEHHBIN 3a IEPBUYHYIO
MOJEPALINIO, PETAKTUPOBAHUE U PELEH3UPOBAHUE CTATEH.

MarseeBa flna MakcuMoBHa - Kanaunar ropuandeckux Hayk, DI'BOY BO «Cankr-TletepOyprekuii
rOCYJapCTBEHHBI YHUBEPCUTET»

I'peBuoB FOpuit IBanoBUY - TOKTOP IOPUANYECKUX HAYK, ITpodeccop Kadeapbl TEOPUU U UCTOPUH
rocynapcTBa U mpasa opuauieckoro dakynprera ®I'BOY BO «Cankr-IletepOyprekuii rocyapcTBeHHBIH
YHHUBEPCUTET»

Kanamnukosa Enena bopucoBHa - KaHAWAAT UCTOPUYECKUX HAYK, TOIEHT Kadeapsl TEOPUH U
¢bunocodpun npasa Mucturyra npaBa CaMapckoro rocyaapcTBEHHOT0 SKOHOMHYECKOTO YHUBEPCUTETA

Anekcanapona JKanna [1aBiioBHa - KaHIUIAT COIIMOIOTMYECKUX HAYK, TOIEHT Kadeaphl ppIHOYHBIX
U TOCYJIapCTBEHHBIX HHCTUTYTOB Ky0aHCKOTro rocy1apcTBEHHOT'O TEXHOJIOTHUECKOTO YHUBEPCUTETA

Mansuaros HMca JlaynoBud - KaHAUAAT IOPUIAYECKUX HAYK, TOIEHT Kadeaphl YIOBHOTO Mpoliecca u
kpumuHaUucTuku; @I'BOY BO «YeueHckuil rocy1apcTBEHHbI YHUBEPCUTET»

Ky3un Banepuiit Hukonaesuu - kanauaat ropuaudeckux Hayk, noueHT PAHXul'C, IloBomkckuii
MHCTUTYT yrpaBieHus uMmenu [1.A. Ctonpinuna

Kazanusn JIunmut ApMeHOBHa - KaHIUAAT IOPUANYECKUX HAayK, JOKTOpaHT MHcTuTyTa Qrstocodun,
couuonoruu u npaBa HAH PA. IIpenogaBarens kadenpst FOpucnpynenimn MexayHapoJHOTO HaAy9HO-
oOpasoBarenbHoro nenrpa HAH PA, unen [1anater anBokaroB PeciyOnnku ApmeHust

J3yueBa /Ilnana MyccaeBHa - KaHIUIAT OPUIUIECKIX HAYK, TOLIEHT Kadeapsl TpaxkIaHCKOTo IpaBa
u npouecca PI'BOY BO Ceepo-KaBkazckuii ropHO-MeTalTypruuecKuii HHCTUTYT

TacrekeeB Kaiipat Kyn0aeBuu - kanauaar ropuaudeckux Hayk, npogeccop Kas['FTONY (Kazaxckuii
T'YMaHUTAPHO-IOPUIUIECKUN NMHHOBAIIMOHHBIN YHUBEPCUTET)

CeliTxoxuH bynat YMepkaHOBUY - KaHJIUJIAT OPUANYECKUX HAYK, JOLIEHT, CTApPIIUN HaydHBII
COTPYAHHK JabopaTopuu opuandeckux uccienosannii HUU sxoHOMHYECKUX 1 MPaBOBBIX MCCIIEIOBAHUM
Kaparannunckoro skoHoMuueckoro ynuepcureta Kasnorpebeorosa.

MycaeBa Acma ['apkueBHa - kanauaaT ucropudeckux Hayk @I'bOY BO «II'VYHX»

[MMax6anoBa FOnus AnnbexoBHa - KaHIUAAT IOPUANYECKUX HAYK, JOLUEHT Kadeaphl rPakKIaHCKOTO
IIpaBa U mpouecca MOCKOBCKOIO roCy1apCTBEHHOIO T'yMaHUTaPHO—3KOHOMHYECKOIO YHUBEPCUTETA.

NcmannoB ATtaxoska AWJapoBUY - KaHIUIMAT IOPUINYECKUX HayK, FOxHo-Ka3axcranckuit
rocy/lapCTBEeHHbIN YHUBEpCUTET UMeHU M. Aye3oBa, paxynpTeT FOpucnpyreHInn U MeXTyHapOJHBIX
OTHOIIEHUH.

A.O. Cepreesa (0OTBETCTBEHHBIH aJMMHUCTPATOP)[H 1Ip.];

B cbopHuke npeacTaBieHbl MaTepUaIbl JOKJIAA0B 10 pe3ylbTaTaM Hay4HOH KOH(pEpEeHIIUH.

Lenb — mpuBJICYCHHUE CTYACHTOB K HAYYHOH JEATEIBHOCTH, ((OPMUPOBAHNE HABBIKOB BHITTOJHEHUS
HAY4YHO-HUCCIIEJOBATEIbCKUX paboT, pa3BUTHE HMHUIMATUBBI B yuebe M Oyayuied AedTenbHOCTH B
YCIIOBHSX PHIHOYHOW YKOHOMHKH.

Jlnist CTyI€HTOB, MOJIOABIX YYEHBIX U MPEnoaBaresieii By30B.

W3znarensckuii nom «[lmyTon» www.idpluton.ru e-mail:admin@idpluton.ru

[Tognucano B mevats 31.10.2022 r. ®opmat 14,8%x21 1/4. | Yen. ned. n1.3.2. | Tupax 300.

Bce cTaThu IpoXoAsT pelieH3UpOBaHUE (SKCIIEPTHYIO OLICHKY).

Touka 3peHus penakiiuy He BCera COBMAJAET C TOUKON 3pEHUs aBTOPOB ITyOJIMKYEMBIX CTaTeH.

ABTOpBI CTaTell HECYT MOJHYIO OTBETCTBEHHOCTD 3a COJIEpKaHUE CTAaTeH U 3a caM (aKT MX MyOJTUKAIIH.
Pepakuus He HeceT OTBETCTBEHHOCTH IEpel aBTOpaMM M/WIM TPETbUMM JIMLIIAMH U OpraHM3alUsMHU 3a
BO3MOXKHBIH yI1epO, BBI3BaHHBIN MyOIUKaluel CTaThy.

ITpu ncnonb30BaHUM U 3aMMCTBOBAaHMM MaTEPUAJIOB CChUIKA 00s3aTeNbHA.



http://www.ur-fakt.ru/
http://www.idpluton.ru/

MexayHaponHas HaydHasi KoHpepeHnus «CBoOoaa 1 mpaBo» www.ur-fakt.ru

10.

Conep:xkanue

TIOTEPIEBILINU KAK YYACTHUK ITPOU3BOJICTBA IO JEJIAM Ob AIMUHUCTPATUBHBIX

TIPABOHAPYIIIEHIISIX . . ..ottt e e e, 3
Bacuanena U.B.

ITPABO, KAK PABHAS MEPA CBOBO/JIbl W CIIPABEJJIMBOCTU ......................e. 8
CouoBbeBa B.B., bynuna C.H.

I[TPABO, KAK ®OPMA BbITUA U OCYHIECTBJIIEHMA CBOBObI JHOI[EPI ............................ 11
CogoBbeBa B.B., 'opoanosa M.B.

IOPUIMYECKAA HAYKA U TTPABOBAS UAEOJIOTHSA. ..., 16

CoaoBbeBa B.B., Hcmanios H.B.

COOTHOUIEHHME IOPUJIMYECKOM HAYKU U ®UIIOCODPCKOT TTOJAXOA K ITPABY........ 19
CouoBbena B.B., Xapaamosa 10.K.

JIMBEPTAPHO-IOPUIUYECKASA TEOPUA TEOPETUKO-METOAOJIOTUYECKHUE
(@00 1321 = = (01 1 20
CoaosbeBa B.B., Xapaamosa 10.K.

K BOIIPOCY OB O®OPMJIEHMM TPVYJOBBLIX OTHOIIEHUN C CAMO3AHSTBIMU....23
JIbicenkoBa E.H.

PTAHU3ALMOHHO-ITIPABOBAS CUCTEMA VIIPABJIEHUA 3IPABOOXPAHEHUEM.......... 27
MuTtopuna 1O.B., Pepuna C.H.

[TPOIIECC YCBIHOBJIEHMS B POCCHUIHCKOM ®EJIEPALIMU. TIPOBJIEMbI W IIYTU HX
PEIITEHNTISI. ..ottt sttt b ettt b ek bt e ke e hb e e bt e e bt e et e e shb e e be e e nbeenbeeentee e 31
Bacunenko B.B., JlementeeBa ..

MEXAHHW3M OBECIIEUEHU A KYJIBTYPHBIX ITPAB 11 CBOBO/] UEJIOBEKA U I'PAXKJIAHWHA
OPTAHAMMUM BHYTPEHHUX JIEJL. ... e 35
Epmosa H./l., Ctenkun E.1O.



MexayHaponHas HaydHasi KoHpepeHnus «CBoOoaa 1 mpaBo» www.ur-fakt.ru

Crarpu LXXXVII MexaynapoaHoit HaydHOUW KoHpepeHIuu «CB000Ia U TIPaBOY
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VIK 343.23

HNOTEPIHEBIINNA KAK YYACTHHUK ITPOU3BOICTBA 110 JIEJIAM OB
AIMUHUCTPATUBHBIX IPABOHAPYIIEHUAX

ATTENDED AS A PARTICIPANT IN PROCEEDINGS ON CASES OF ADMINISTRATIVE
OFFENSES

AHHOTaHHﬂ. B cratbe paccMaTpruBarOTCA aCIICKThI, CBA3AHHBLIC C peanmauueﬁ IMpaBOBOI'0 CTaTycCa
MOTCPIICBUICTO, a4 TAKIKC UCCICAYCTCA KOHCTI/ITYLII/IOHHblﬁ IIPpUHIMUII - oOecrieueHne MNOTCPHICBUICMY JOCTYII K
[IpaBoOCyANI0. ABTOPOM MOJAHUMAETCS MpoOjIeMa OTCYTCTBUS JIOCTATOYHBIX FApaHTUN MpPaB MOTEPIEBIIETO
Ha CTaaun HIpCABAPHUTCIIBHOTO pPaAcCCICAOBAHNA, IIPUBOIAAIICC K HeCO6HIOI[6HI/IIO BBIINICYKA3aHHOT'O
npuHiuna. Jys pemenuss 1aHHOW MPOOJEMBbI B CTaThe MPEIaraeTcs pacCMOTPETh BOIMPOC O HACICHHH
MOTCPIICBUICTO IIPABOM I10JIb30BATHLCA OecraTHOH KBaHH(l)HHHpOBaHHOﬁ IOpPII[PI‘ICCKOfI IIOMOIIIBKO Ha
CTaguu MpeaABApUTCIIbHOIO pacCiCa0BaHA

Abstract. The article discusses aspects related to the implementation of the legal status of the victim,
and also examines the constitutional principle - providing access to justice to the victim. The author raises
the problem of the lack of sufficient guarantees of the rights of the victim at the stage of preliminary
investigation, leading to non-compliance with the above principle. To solve this problem, the article
proposes to consider the issue of granting the victim the right to use free qualified legal assistance at the
stage of preliminary investigation

KiaroueBnle ciioBa: JIMO, MOCTpAaAaBIICE OT IMPECTYIIJICHUA, HOTepHeBIHI/Iﬁ; AOCTYII K IPABOCYANTO,
COCTA3AaTCIIBHOCTE W PABCHCTBO CTOPOH; OecruiaTHas KBaJ'II/I(l)I/IIII/IpOBaHHaSI puandeckad IMmomMouib,
NpeaABApUTCIIbHOC paCCICAOBaHUC.

Keywords: a person who has suffered from a crime; victim; access to justice; competitiveness and
equality of the parties; free qualified legal assistance, preliminary investigation.

B cootBerctBuM co cr. 25.2 Kogekca 00 aAMHHUCTpaTHBHBIX NpaBOHApylIeHUsX Poccuiickoit
@denepanyy, MOTEPIEBIIUM SBISETCd (U3WYECKOE JIMLIO WM  IOPUAMYECKOE JIMIO, KOTOPBIM
aJIMUHUCTPATUBHBIM IPAaBOHAPYIICHUEM MPUYUHEH (U3NYECKUN, UMYIIECTBEHHBI MM MOpAJIbHBIA Bpea
[2].

AJMUHUCTPAaTUBHOE CYI0IIPOM3BOJCTBO 3alllMIIAET IIPaBa U 3aKOHHBIE HHTEPECHI OTEPIIEBILINX, IPH
3TOM OMpEJeNseT UX MpaBoBOW cTaTyc. BO3MOXKHOCTH MOTy4YeHHs] MOMOIIM aJBOKaTa MOTEPIIEBLIEMY 3a
CUET TOCYJApCTBEHHBIX CPEJCTB 10 HA3HAYEHHUIO CIIY)KUT €II€ OJHOM «CTYNEHBIO» Ul MaKCHUMaJlbHON
pean3anyy ero mpas.

B PoccuiickoM 3akoHOmATeNbCTBE 0C000€ MECTO 3aHUMaeT TMPHUHIHUI COCTA3ATEIBHOCTH,
npoBo3riiameHHpld yacteio 3 cratbu 123 Koncrtutyumm Poccuniickoit @enepanun [1]. Llensto maHHOTrO
IPUHIUIA B CYAONPOU3BOJCTBE SIBJISETCS COOJIIOJCHHUE IIPAB YEJIOBEKA U I'pakJaHUHA, BOCCTAHOBJIEHHUE €0
HApyLIECHHBIX MpPaB W CBOOOJ, HAa3HAUEHHUE CIIPABEUIMBOTO HAKa3aHHWsS, YTO, HA HAIl B3IJIAJ, SBISETCS
rapaHTHEH 10CTyna K IMPaBOCYIUIO Ul IOTEPIEBIIETO.

O naHHOI rapaHTuu BbICKa3bIBaeT CBOIO IpaBoBYyro nosuiuto Koncrurynuonnsii Cyn Poccuiickoit
@enepanuy, yka3aB Ha OO0S3aHHOCTh TIOCYJapCcTBa «HE TOJIBKO MpeNoTBpallaTh U IPEceKaTb B
YCTQHOBJICHHOM 3aKOHOM IOPSAIKE Kakue Obl TO HU OBUIO MOCSTaTeIbCTBA, CIIOCOOHBIC MPUYUHUTD Bpel U
HPABCTBEHHBIE CTPAJAaHUs JIMYHOCTH, HO U 00€CHeUnBaTh OCTPAJABIIEMy OT MPECTYIICHUSI BO3MOKHOCTh
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OTCTauBaTh CBOM INpaBa U 3aKOHHBbIE HMHTEPECHl JIIOOBIMM HE 3alpelleHHbIMH 3aKOHOM CIOCO0aMH,
MOCKOJIBKY MHOE O3Ha4yasio Obl yMaJeHHUE YeCTH U JOCTOMHCTBA JIMYHOCTH HE TOJIBKO JIUIIOM, COBEPIIMBILIUM
MPOTUBOIIPABHBIE ACHCTBHS, HO U CAMUM rocyaapctsom» [4, c. 133].

HecMmotpss Ha 3TO, moTepreBIIMiI HAa CTaJuM IPEIBAPUTEIILHOIO PACCIICOBAHMS CTAJIKUBAECTCS C
MHOTI'OYMCJIEHHBIMM HApPYLUICHUSIMU CBOMX IIPaB CO CTOPOHBI OPraHOB JO3HAHUS M IMPEIBAPUTEIBHOTO
pacciieZloBaHUsl, KOTOPHIE BBIPAXAIOTCS: B HECBOEBPEMEHHOM IPUHSATUU BBIHECEHUM IOCTAaHOBJIEHUS O
MPU3HAHUY MOTEPHEBLIMM, B HAPYLIEHUAX CPOKa IPEIBAPUTEIBLHOIO PacciieIOBaHUs, B HECBOEBPEMEHHOM
npeabsBICHIH OOBUHEHHS, HAPABJICHUH a]MUHUACTPATUBHOIO Jiea B Cy/I H T. 1.

TakuMm 006pa3oM, Ha MpaKTHKE MMOTEPIIEBIIEMY HE 0OecleuynBaeTCsl HaJuIeKaluM 00pa3oM J0CTyN K
MPAaBOCYAMIO. DTO MO3BOJSET YTBEPKAATh O TOM, YTO TapaHTUH, 00ECIICUNBAIOIINE JOCTYI K MIPABOCYIHIO
JUILY, B OTHOIIEHUH KOTOPOTO OBLIO COBEPIIEHO MPECTYIUIEHUE, HEOOXOMMO COBEPIICHCTBOBATD.

BepHemcsi K KOHCTUTYLMOHHBIM IIOJIOKEHUSIM, 3aKPEIUISIOUIMM IPUHLHUII COCTSI3aTEIbHOCTH U
paBeHcTBa cTopoH (4. 3 cr. 123 KoHctutynuu P®) B COOTBETCTBHMU C KOTOPHIMH, IO HAIlEeMy MHEHHIO,
JOJKEH JOCTUTAThCA MPABOBOM OalaHC MEXY MOTEPIEBIIUM U OOBUHSIEMBIM [ 1].

[lepedyenp mpaB MOTEpIEBLIEIO, HE MO3BOJSAET KOHCTATUPOBATh €r0 pealv3alUio B MOJIHOW Mepe:
3aKOHOJATENb HE IIPEelyCMAaTPUBACT Ha CTAJUU IPEABAPUTEIIBHOIO paccieloBaHUs IPEAOCTaBICHUS
MOTepIeBiIeMy OecIIaTHOW KBATH(PHUIIMPOBAHHON IOPUINUECKON TOMOIIIH, B TO BpeMsl KaK MOJA03pEBaEMbIii
Ha IpEABAPUTENBHOM CJEACTBUM MOXET IO0JIb30BAaThCsA YCIyraMHM O€CIJIaTHOrO a/BOKara. JTO, Ha Hall
B3IJISAJl, CBUJETEIBCTBYET O HEJOCTATOYHBIX FaPaHTUSIX

IIpaB MOTEPHEBILIEr0 Ha CTaJAMM IPEABAPUTEIBHOIO paCCIEOBAHMS, YTO B 3HAUUTEIBHOU Mepe
3aTpyaHSeT €My JOCTYH K MpPaBOCYAHUI0O W TMPUBOAUT K MHOTOYHUCIIEHHBIM OOpalleHusIM B CyA IO
o0XaJIOBaHUIO  JeWCTBUH  (Oe3eCcTBHIA) W PEIICHWUH  JODKHOCTHBIX  JIUI,  OCYIIECTBIISIOIIUX
MpeABapUTEIIbHOE paccieoBaHue. B cBowo ouepenp 3TO SBIAETCA OAHOW U3 NPUYUH BBICOKOM
3arpy’>K€HHOCTH CYA€H U HEraTUBHO OTPAXKAETCS HA OTIPABJIEHUU IPABOCY U B LIEJIOM.

B oroif cBsazu TpeOyer mnpopa®OoTKu mpobiemMa pacIIMpeHuss NpaB IOTEPHEBIIEr0 3a CUéT
MIPEIOCTABIIEHUSI €My IIpaBa Ha OECIUIaTHYI0 HOPUIMYECKYIO IOMOIIb, YTO CBS3aHO C OIpEAeIeHUEM
OCHOBAHHUH M YCIOBUH TaKOT'O MPEOCTABICHUS, @ TAKXKE MOPSJIKA pacIpeeNIeHHs CyIeOHBIX U3AEPIKEK.

dopmMupoBaHuE TOKa3aHUM MOXET OCYIIECTBIATHCA B JIBYX IIpolleccax: B  paMKax
KPUMHUHAJIUCTUYECKOTO UCCIIEI0OBAHUS U B IICUXOJOTUYECKOM ACIEKTE.

[Ton BO3IEHCTBUMEM pA3NUYHBIX BHEHMIHUX (DAaKTOPOB MOTYT OBbITh C(HOPMHUPOBAHBI JIOKHBIE
NOKa3aHus. B pe3ynbTare JOXKHBIX MPEICTABICHUN Yy AONPAIINBAEMOr0 MOT'YT BO3HUKHYTh HCKa)KEHHBIE
MICUXOJIOTMYECKHE MpecTaBiieHus: coobIThil. To ecTh, BoCIpuUsATHE Yy YETOBEKa HapylIlaeTcs, U OH caM Ha
IICUXOJIOTMYECKOM YPOBHE HE OCO3HAET AEUCTBUTEIBHOCTH [5, c. 158].

Hampumep, denoBek, kotopblii Obu1 Ha Mecte coBepiienus JTII, He Bumen Bcex moapoOHOCTENR
npouzomenmero. Ho oOBHHseMBbIi yOexgaeT €ro B TOM, YTO JAaHHOE IPOUCIIECTBHE MPOU3OLLIO
ornpezaeneHHbIM 00pa3oM. OH ONMCHIBAET CUTYAIMIO TaK MOAPOOHO, YTO Y CBHUJIETENSI BOSHUKAET OUIYIIEHHE,
4YTO OH JACWCTBUTEIBHO €€ BHJEN. B pe3ynpTaTe NPOUCXOAUT ICUXOJOTMYECKOE OCO3HAHHE MPAaBOBOMU
3HAYUMOCTHU MTPOU3OLIENIIET0 COOBITUS Yepe3 MpU3MYy 10/1aBaeMOr0 MOTEPIEBIINM MaTepraia.

®opMupoBaHUE NOKa3aHUI OCYIIECTBIISIETCS B HECKOJIBKO TAIOB.

B o0miem Bue NpUHSTO BBIIEIATH TPH dTara:

— BOCIIPUATHUE;

— 3alIOMUHAHUE;

- BOCIPOU3BEJICHUE.

Ha xaxxgoM u3 3TamoB BO3MOXKHO HCKaXeHHWE HMH(OpMAIUHM, MOTEps W3 CO3HAHUS 3HAUYUMBIX
00CTOSITENHCTB. DTaN BOCHPUITHSI — 3TO YyBCTBEHHBIH 3TaIl.

OH npouCXOIUT MOCPEACTBOM 3MOLMH, OLIYIIEHUH, OCA3aHMs, OCHOBBIBAsCh HA JKU3HEHHOM OIIBITE,
YeJIOBEK HAUYMHAET Pa3MBIILIATh U IPEACTABIATh UCX0 ] coObITHs. Kaxkaplii uenoBek OyaeT BBIACISITh CBOU
0COOEHHOCTH, YBUIUT ONpECTICHHbIC PU3HAKH, U OHU HE OyIyT COBNAATh.

K BHyTpeHHMM ¢akTopaM, BIUSIOUIMM Ha BOCHpUATHE WH(OPMALMU, OTHOCUTCS TaKXe YPOBEHb
pasBUTHs YeJIOBeKa, (PU3HONIOTHYECKHE CHOCOOHOCTH, O0pa3oBaHME, 3HAHMUE S3bIKA, SMOIMOHAIBHOE
COCTOSIHME, B YACTHOCTH, HCIIYT, THEB, cTpaX U Ap. OTHOLIEHHE K YYaCTHUKAM COOBITUH TaKKe OCTaBIISET
CBOH cienl B BocnpusiTuu uH(popMmarmu. Hanpumep, Habmogas 3a 1pakoil IBYX 4eJIOBEK, OJMH U3 KOTOPBIX
SABJIAETCS OJM3KUM IPYrOM WM POACTBEHHUKOM HaOJIOAAOIIEro, KOJIMYECTBO M TSKECTh YIapoB, CKOpee
BCEro, OyZeT BOCIHPUHUMAThCA CyOBEKTHBHO. B cuily HEBHMMATENBHOCTHM YacTh COOBITHH MOXET HeE
OCTaBUTh CBOM cleA B MaMiATH M TOTJAa HENPOU3BOJIBHO HAYMHAETCA MPOLECC JOJYMBIBAaHUSA H
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JOMBICIMBAHUS.

Bropoit sran — 3anomuHanue. Ilporecc 3amomMuHaHUST MOXET OBITH TpeIHAMEPEHHBIM U
HernpeaHaMepeHHbIM. Kak mpaBuio, 10 TOro MOMEHTa, KakK IOTEPHEBIUUI IOHAJ, 4YTO IPOU3O0LLIO
IIPOTUBOIPABHOE JESIHUE, 3alIOMUHAHNE IIPOUCXOIUT HenpeaHamepeHHoe. Ha nmoiaHoTy 3amomuHaromencs
KapTUHBI BIUSET MPOIIEIee BpeMsl U SMOLMOHANIBHOE COCTOsIHUE noTepreBuiero. C MOMEHTa OCO3HaHUS
MIOTEPIEBUIET0, YTO MPOTHUB HETO COBEPIUAETCSI MPOTHBONPABHOE JIESHUE, UM OBJAAEBACT PsAJl 3MOLMM.
3ayacTyro 3TU 3MOLIMU UTPAIOT OJIArOIPUATHYIO POJIb.

Tpetbs cTanusi — BocpousBeneHue nHpopmanuu. JJaHHbIA MPOLECC 3aBUCUT OT MHOTUX (DaKTOPOB:
OTHOILICHHME K A€y M JHIAM, YYaCTBYIOILMM B JJAHHOM IIPOLIECCE, CO3HAHUE MOTEPIEBIIUM 3HAYUMOCTH
CBOUX IOKa3aHMii, 00cTaHOBKa Jorpoca U T.1. [loaromy s monmydenus HanOosiee MPaBIUBBIX MMOKA3aHUHA
CJIEZIOBATENI0 HEOOXOAMMO IPHUMEHATh ONpEACIeHHblE TaKTU4eckue npuembl. Hampumep, nyudie, eciu
MOTEPIIEBLINH pacCcKakeT Bce B opMe CBOOOTHOrO pacckasa. B mporiecce 1aHHOTO pacckasza ciaeloBareib
He JIOJKEH IpepbIBaTh CBUIETENS U 337aBaTh BOIPOCOB.

KoAIl mnpenycmatpuBaeT IMPOKHE MPOLECCyaIbHBIE IIpaBa IOTEPIEBUIETO, KOTOPBIA BIIpaBe
3HaKOMHTBCS CO BCEMHU MaTepHajaMH Jiesla, y4acTBOBaTh B PACCMOTPEHUU €ro, TO €CTh AaBaTh OOBSICHEHUS,
MIPEJICTaBIATh JOKA3aTelbCTBA M BBICKA3bIBaTh II0 HUM CBOU CYXJIEHHMsS, 3asBIIATh XOJaTaicTBa 00
UCTpEOOBaHUM  JIOKYMEHTOB, Ha3HAUY€HUM SKCIIEPTU3bI, BBI30BE CBHUJETENEH, 3asBJIATH  OTBOJbI
JNOJDKHOCTHBIM JIMIIAM M COCTaBY KOJUIETMAJbHOTO OpraHa, pacCMaTpUBAIOIIUM JI€JI0, I0Jb30BaThCs
IOPUINYECKOHN MOMONIBIO MPEICTABUTENS, YCIAyraMy MepeBOIYMKA, IPOCUTh 00 OTIOXKEHUU PAaCCMOTPEHUS
nena, 00KanoBaTh BBIHECEHHBIE 0 JIETy IOCTAHOBJIEHUS, ONIPEAEICHUS JINOO NHBIE PELLICHUS.

Takoli mponeccyanbHO-TIpaBoBOil cTaTyc mnoreprenmiero B cT. 25.2 KoAll 3akperuieH TOJAbKO 1O
CYIIECTBY, KpPaTKOH OpPMYJIOii, CoIepKaHne KOTOPOU pacKphIBaeTCs B psijie apyrux crareir Kogekca: mpaBo
MoJIy4yaTh KOMHUHM MPOTOKOJA M MOcTaHoBieHWi (4. 6 cr. 28.2, u. 2 cr. 29.11, u. 2 cr. 30.1); 06
O3HAKOMJICHHH C Marepuaiamu nena (4. 4 cT. 26.4); 00 y4acTuu B PEIICHHH BOIMPOCOB O Ha3HAUYCHHUH
sKcnepTu3bl (cT. 26.4) U NpOAJIEHUU CpoKa paccMOTpeHMs Jena (4. 2 cT. 29.6); o 3asBIeHUH OTBOJOB (CT.
25.13, 4. 4 c1. 26.4, 4. 2 cT. 29.3); 0 3asBNeHUN XoaaTancTB (cT. 24.4); 00 00XaloOBaHUU OIpeAeIIeHUs] 00
OTKa3e B BO30YXJEHHUM Jera 00 aJMUHUCTPATUBHOM IpaBoHapymeHHH (4. 4 cT. 30.1); 06 oOkaroBaHUM
IIOCTAHOBJIEHMSI 110 /1€y U pelIeHus 1o xanobe Ha noctaHosyeHue (4. 1 ct. 30.1, ct. 30.9).

BaxxHoe 3HaueHNE UMEET ONpeAEIEHUE TOCTOBEPHOCTU NTOKa3aHUM.

B. lllTepH 0 JOCTOBEPHOCTH MOKa3aHUH B MPOLECCE OMPOCa CAENAN CIEIYIOIINE BEIBOBI:

1. Omub04YHOCTh MOKa3aHUH BO3PACTAET MO Mepe YBEIMUYEHHS BPEMEHHU.

2. YCTOWYMBOCTD BOCHIPUSITHS Y )KEHIIIUH OOJIbLIE, YEM Y MYKUHH.

3. TouHOCTb 3alIOMHUHAHMS Y MYKUHMH OOJIblIIe, YeM y *KeHIuH [4, c. 131].

TakuM 00pa3oM, OAHON M3 OCHOBHBIX 33Ja4 IPEIBAPUTEIBLHOTO paccieOBaHUs SBJISETCS 3aliuTa
npaB MoTepreBmero U >PQekTuBHOE obOecreueHue A Hero JocTyna K mpaBocynuio. [lockonbky B
OOJIBIIMHCTBE CIy4yaeB MOTEpIEBUIMI He oO0danaeT CHelUalbHBIMU TMO3HAHUSIMH B IOPUCHPYACHLHUU H
JOCTaTOYHOM MaTepualibHOW 0a30i s OIjaThl KBAM(UIIMPOBAHHOW IOPUANYECKON MOMOIIH, MOCTOIBKY
3a4acTyl0 BMECTO BOCCTAHOBJICHHS CBOMX HapYUIEHHBIX IpaB OH, HAMPOTUB CTAJKUBAETCS C HX
HapyLIEHUEM Ha 3Talle IPEJBaPUTEIBLHOIO PacCiIeJOBaHMS.

OT0 00CTOATENbCTBO, BENET K HAPYIIEHWIO KOHCTHUTYIMOHHOTO TPUHIUIA paBEHCTBA H
COCTSI3aTENIbHOCTH CTOPOH BCJIEJCTBHE YEro OJOKUPYET AOCTYH MOTEpHEBILEro K mpaBocynuio. B mensx
pellleHrs BhIIIEyKa3aHHOM MpoOJieMbl IMpejajaraeM paclIMpuTh MpaBa MOTEPIIEBIIETO, 3aKPENUB 33 HUM
paBoO Ha OECIUIaTHYIO KBaJU(UIIMPOBAHHYIO IOPUAMYECKYIO MOMOIb, KOTOopas OylIeT OCTylHa eMy Ha
CTaJIy PEIBAPUTEIHLHOTO PACCIIEOBAHMUS.

K coxanenuro, HECMOTps Ha pErIaMEHTHUPOBAHHBIM HIMPOKUI KOMIUIEKC IIpaB IOTEPIIEBIIETO,
CpEICTBa UX pealu3aliy, 3aKpeIyIeHHbIe B CIEHUATbHBIX HOPMax, CJI0XHO Ha3BaTh COBEPIICHHBIMH. [0
CHX TIIOp He pelleHa 3HauuTeNlbHas TMpobiieMa Ui TOTEepIEBIIEro, Kacalouascs BO3MELICHUS
MaTepuaabHOTO yiepoa.

B o0mem, mo cTpaHe nmmam, MOCTpaaaBIIuM, Bo3Memaercs Bcero okoiio 30-35% HaHeceHHOTo
yumep6a. Jloknag VYNOIHOMOYEHHOro IO IpaBaM 4YeJIOBEKAa COACPXKUT 3aME4YaHue, 4YTO COBPEMEHHOE
3aKOHOJATEIbCTBO PErJIAMEHTUPYET B BUJAe cpelcTBa oTimume oT mnpeapiaymero "Komexc PCOCP o6
aJIMMHHUCTPATUBHBIX IIPAaBOHAPYIICHUAX, 3aKPEIIIBLIIETO KPOME aIMUHUCTPATUBHOIO NCKA TaKUE CPECTBA,
KaK IIPOLECCYaIbHYIO PECTUTYIHIO, a TAK)KE BO3MEILEHHE ylepOa 110 HHUIMATUBE CYAA.

Ha cragum npeaBapuTenbHOrO CJEACTBUSA IOTEPIEBIIMI BBICTYNAET B KauyeCTBE OJHOIO U3
NEPBOCTENIEHHBIX HCTOYHMKOB HMH(POpPMALMM O MPUYMHEHHOM €My Bpel OOIIeCTBEHHO-OMaCHOM
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IPOTUBO3aKOHHOM JesiHUM. B  COOTBETCTBMM ¢ MpOLIECCYalbHbIM 3aKOHOJATEIbCTBOM B  XOJI€
IIPEIBAPUTENILHOTO CJIEACTBUSA NOTEPIEBIIEMY IPENOCTABISAETCA MPaBO NPUHUMATh y4acTHE B JOIPOCE,
CBH/IETEJIbCTBOBAHUY, NIPEJCTABIATH 10KA3aTENbCTBA, 3a4BIIATh OTBO/IbI U XO/1aTaiicTBa, 1aBaTh COIjacue Ha
MPOBE/ICHUE CY1eOHO-MEIUIIMHCKOM 3KCTIEPTU3HI.

Jlonmpoc moTeprneBUIEro OCYLIECTBISAETCS HAa OCHOBAaHMU OOLIMX MpaBWiI, COAEpKaIIMUXCs B cT.25.2
KoAIl VIIK P®. B cnyuae, eciu cieaoBaTellb (/103HABAaTElIb) COMHEBAETCS BO BJIAJCHUU S3BIKOM, Ha
KOTOPOM  OCYIIECTBIISIETCS paccielloBaHMe, TO TpeOyeTcs 3aleiicTBOBaTh IIEPEeBOJYMKA B JIaHHOE
IIPOLIECCYAIbHOE ICUCTBHE.

OTnuuurenbHble  OCOOGHHOCTM — MMEET  JONPOC  HECOBEPLIEHHOJETHEro  MOTEPIEBILIETrO.
3HAUUTENBHBIM OTJINYUEM SIBIISIETCSI CYILIECTBEHHOE OTPAHUYEHHUE [0 BPEMEHM IPOBEICHUS, & UMEHHO HE
Oosee 2 dYacoB HeNpepblBHO, a B oOmed cymme MakcuMyMm 4 wyaca B JeHb. JlompammBaTh
HECOBEPIICHHOJIETHETO 70 14 JeT MOXXHO HMCKIIIOYUTEIHHO B MPHUCYTCTBHM Iearora JMOO ICHUXOJOra.
VYdacThe JaHHBIX JMI O0YCIIOBJIEHO YCTAHOBJIEHHMEM C MOAPOCTKOM ICHXOJIOTMYECKOTO0 B3aMMOJEHCTBHUSA,
MOJydYeHHE OT HEro HWCTHMHHOW HWH(OpMAaIUH, 3aIIUTHl IMPaB HECOBEPIICHHOJETHHX. OJTO CBA3aHO C
BO3PACTHBIMU NCUXO()U3HOIOIHYECKUMU OIPaHMYEHUSIMU HECOBEPIIEHHOJETHUX (JIETKOM BHYIIAEMOCTBIO,
[10/IBEPKEHUEM [ICUXOJIOTHYECKOMY JIaBJICHHIO, OBICTPO YTOMIISIEMOCTBIO U IIp.).

JonpamuBaromuil pa3bscHAeT MpaBa U 00S3aHHOCTU JIONPAIIMBAEMOMY HECOBEPILEHHOJIETHEMY.
Bmecre ¢ Tem, eciu mnoTrepneBIIMM SABISETCS JMLO 10 16 JneT, mpenynpexaeHue o0 yroJoBHOM
OTBETCTBEHHOCTU 3a IPEACTaBICHUE JOXKHOM HMH(pOpMALMM WIM OTKa3 OT Jayd IMOKa3aHWH 3aMeHseTcs
TpeOOBaHNEM TOBOPUTH UCKIIIOYUTEIHHO TPABY.

Hacrosimee  mpoleccyanbHOe — 3aKOHOJATENBCTBO ~ HE  PErJaMEHTUPYET  OTHOCHTEIbHO
paccMaTpuBaeMbIX YYaCTHHMKOB MHHHMAallbHBIE BO3pAacTHbIe orpaHuueHus. B cuiny 3toro, mpuHumas BO
BHUMaHME CHELU(PUKY MCUXUKH JIeTeH, a TakkKe BO3MOXKHOCTb (paHTa3MpOBaTh, MAJIOJIETHUX HEOOXOIUMO
JONPALINBATE B 0OCOOCHHBIX CITyJasix.

VYyactre noTepneBUIero B IPOU3BOJICTBE OTIAENBHBIX CIEACTBEHHBIX JIEHCTBUI Ha paccCMaTpUBAaeMOMN
CTaJIuM HOCUT 00s13aTeNbHBIN XapakTep, HO B HEKOTOPBIX ClIydasX BO3MOKHO JIMIIb IO €ro cornacuto. Her
HE00XO0MMOCTH B MOJYYEHUHU COTJIacHs MOCTPAAaBIIEr0 HA OCYIIECTBICHHUE Cy/eOHOM SKCIepTU3bl, KOraa
B KauecTBE 3a/lad BBICTYNAET YCTAHOBJEHHE: CTENEHM M XapakTepa Bpela, HAHECEHHOI'O 3/10POBBIO,
(U3NYECKOTO MM MOPAIBHOTO COCTOSIHMS MOCTPAJaBILEro, KOrja MOSBISIOTCS COMHEHHUS OTHOCHTEIBHO
€ro CIOCOOHOCTH a/IeKBAaTHO OLIEHMBATh OOCTOSITENLCTBA, UMEIOIIME LIEHHOCTh Ui YTOJOBHOIO Jena, a
UACHTUGUIMPYIOUINX JOKYMEHTOB HET B HAJIMYMM WM OHHM BBI3BIBAIOT BOIPOCHL. BO BceX MHBIX Cilyyasx
JUI IPOBENIEHUs Cy1IeOHON AKCIIEPTU3bI, UMEIOIIEH OTHOLIEHUE K OTEPIEBIIEMY, B 0053aT€ILHOM MOPSJIKE
IPEeJyCMOTPEHO €ro corjiache, B TOM 4YHCIE, €CIM OT Hero HeoO0XOAWMO MOJY4YHTh OOpas3lbl B LENAX
CPaBHUTEIBHOTO UCCIIEIOBAHUSI.

[TpoGnembl, KOTOpBIE CBSA3aHBI C ONpeAeNeHreM cTaryca norepnenmero coriacHo KoAll, momxHbl
ObITh B MEpPBYID OuepeAb HANpaBlieHbl HAa YKpEIUIEHHE M 3allUTy IpaB caMOro IOTEpHeBIIEro, Ha
(dbopmMHpoBaHKE YCTOWYMBOIO MEeXaHH3Ma IMPOIEcCCyalbHOW OTBETCTBEHHOCTU. PeanbHoe CyllecTBOBaHUE U
sbdexTuBHOE (PYHKUMOHMpOBAaHME OOEWX TEHJEHIMI, Ha Hall B3IJIAJ, IO3BOJMUT B TIOJHOW Mepe
peanu3oBaTh aJIMHHHUCTPATUBHO-TIPOIIECCYaTIbHBIN CTAaTyC MOTEPHEBIIMX M OOECIEeYUTh BCECTOPOHHEE,
MOJIHOE, OOBEKTUBHOE PACCMOTpPEHHE JAeN 00 aJMUHUCTPATUBHBIX MPAaBOHAPYIICHHUSX B COOTBETCTBHH C
3aKOHOM.

[Tpouzomenmiee npeoOpa3oBaHue MPABOBOTO  IMOJIOKEHUS IOTEPIIEBIIEr0  CIIOCOOCTBYET
JOCTHKEHUIO Psiia TIO3UTUBHBIX PE3yJIbTaToB. B mepByro ouepelp, B CHIIy HaJAEIEHUS PaBHOIPABHBIMU
MPOLECCYaTbHBIMU CpPEACTBAMHM CTOPOH 3alllUThl M OOBMHEHUS — YIPOUHAETCS TOYHOCTH CHCTEMBI
JOKa3bplBaHMs, a KakK CIEICTBUE, 3aKOHHOCTM M apryMEHTHPOBAHHOCTH BBIHOCHBIX pEIIEHUH B
cynornpousBojacTtBe. Kpome TOro, BO3MOXHOCTh MPUHATUS y4acTHsl MOTEPIIEBIIUM Ha MEepBOHAYATbHBIX
JTanax Mpolecca MOBBILIAET PE3YJIbTaTUBHOCTD POBOUMBIX CJIECTBEHHBIX MEPOIPUSATHUH.

[To HamleMy MHEHUIO, MEXaHU3M 3aIIUTHI IPAaB U 3aKOHHBIX MHTEPECOB BKIIIOYACT IIMPOKUNA CIIEKTP
npaB u oOs3aHHOCTEH moTepneBiiero, pernameHTupoBaHHbIX KoOAIl P®, ykpemsitorcss rapaHTuu
peanu3anuy IpaB IMOTEPIEBLIET0 B YTrOJOBHOM CYAONPOM3BOJCTBE, INPEIOCTABIECHHBIX TOCYIAapPCTBOM.
BwMmecTe ¢ Tem, Gosiblas yacTh MOTHBOB, B CHITY BO3pacTa, OCTAETCS IPUMHUTHUBHOM, YTO OCOOCHHO OUYEBUIHO
B CiIydae OObEeIUHEHHs B IPyNNHUPOBKH. TakuMm oOpazom, MpaBa MOTEPHEBILETO Ha pa3IMYHBIX dTanax Ha
NEePBOHAYAIBHBIX ATallaX YrOJIOBHOIO IPOIEcca HEAOCTATOUHO 3AIMIINEHbl U MEXaHU3M OOECIEYEeHUsl ero
IIpaB U UHTEPECOB HYKAAETCS B N3YYEHUH U COBEPILIEHCTBOBAHUH.
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YK 340.11
ITPABO, KAK PABHAS MEPA CBOBO/IbI U CITPABE/IVINBOCTH

LAW AS AN EQUAL MEASURE OF FREEDOM AND JUSTICE

AHHOTaIlI/IH: BOIIPpOC COOTHOIICHU ITpaBa, CBO60,ZLBI " CIIPAaBCJIMBOCTH MOXHO Ha3BaTb OAHHWM H3
OCHOBHBIX U CIIOPHBIX B IOpI/IIII/IHGCKOﬁ HayKe. ITO CBSI3aHO C TEM, UTO C OI[HOfl CTOPOHBI, OTH TPH IMOHATHA
HE MOT'yT COCyHICCTBOBATh, 4 C z[pyroﬁ — OHH AOIIOJIHAIOT APYT Apyra U OonpeAC/IAF0OT OCHOBHYIO KOHICTILIUIO
npaBoBeneHus. Jlrobass MeTOmOJIOTHS TPaBOBOM JOKTPHMHA pacCMaTpuBaeT NpaBo, CBOOOIYy U
CIIPaBCAJINBOCTh, KaK OCHOBY I'paKIaHCKOI'0O 06H_IeCTBa. AKTyaJ'ILHOCTL HaCTO}IH_[eﬁ CTaTbM 3aKJIIOYACTCA B
TOM, YTO MMCHHO YCPE3 BOCIPHUATUC CBO6OZII)I H CIIPAaBCAJIMBOCTU pacCMATPHUBACTCA IMPaBO, KaK OTPaACib
HAay4YHBIX MO3HaHUM.

Abstract: the question of the correlation of law, freedom and justice can be called one of the main
and controversial in legal science. This is due to the fact that, on the one hand, these three concepts cannot
coexist, and on the other, they complement each other and define the basic concept of jurisprudence. Any
methodology of legal doctrine considers law, freedom and justice as the basis of civil society. The relevance
of this article lies in the fact that it is through the perception of freedom and justice that law is considered as
a branch of scientific knowledge.

KioueBble cJjioBa: TmpaBo, CHOPaBEMIMBOCTh, CBOOONA, KOHIEMIMSA, Hayka, ¢uiaocodus,
HPaBCTBCHHOCTD, I'PAXKIAHCKOC O6IJ.I€CTBO.

Keywords: law, justice, freedom, concept, science, philosophy, morality, civil society.

B ¢unocodpun mpaBa cymiecTByeT KOHLENIUS, KOTOpas OMNpEeNeNseT LEHHOCTh ATOr0 IMOHSATHS.
Kazanoce Obl, IIeHHOCTh OOJbIIE CBSi3aHA C MaTepUAIbHBIM MUPOM, HO B JIaHHOM CiIydae UMEET MECTO
UCIO0JIb30BaHNE QUIOCOPCKUX OCHOB U TOHUMAHUU.

Wtak, IEHHOCTh TMpaBa 3aKIIOYaeTcs B YCTAHOBICHHM TOPAJKA, 3aKPEIUIEHMH CBOOOJBI,
OTIpe/IeNIEHUU MEpPbl OTBETCTBEHHOCTH, PABEHCTBA YYACTHUKOB NMPABOOTHOIIEHUHN (MCKIIOYEHHE COCTABIIAIOT
BJIaCTHBIE IIPABOOTHOILIEHUS, OCHOBAHHBIE Ha BOJIE TOCYAApCTBAa), CHPABEAJIMBOCTH IO OTHOIICHHIO K
KaKJOMY KOHKPETHOMY CYOBEKTy, OyAb TO Iopuauueckoe win ¢uznueckoe yuuo. Ecaum peub uaér o
LEHHOCTSIX B IpaBe, TO 3TO Te OJyiara, KOTOpbIE JOCTHTAlOTCS MpPHU MOMOIIM TpaBa, HANPUMEpP, JEHBIHU,
nHpopmanus, 310poBbe. LleHHOCTH B IpaBe, TO OHU MOJUIEKAT MPABOBOM 3allUTE.

Hac Oonbme Bcero OyaeT WHTepecoBaTh MpPaBO C TOYKM 3pEHHMs] PaBHOM Mepbl CBOOOABI U
CIPaBEIMBOCTH.

CBobosma mpencTaBisieT COOOH BO3MOXHOCTH UEJIOBEKOM pealii30BaTh CBOW MOTEHIMAJT, CBOU
BO3MOXXHOCTH. B 3T0il cBsi3ke, crpaBelIMBOCTh IMPEACTABISAETCS KaK COOTHOIIEHUE MEXIY COLIMYMOM H
MECTOM YeJIOBeKa B HEM, COMOCTABHUMOCTb IpaB M OOSI3aHHOCTEH, BO3MOXHOCTH pEain30BaTh ceOsl U
MOJIYYUTH 32 3TO JIOJDKHOE BO3HArpaxaeHue. Takoe BHJIEHUE 3TUX ABYX MOHITHH 00pa3yeT CTpYKTYpY, I/ie
cBO0O/1a TOJDKHA OBITh CIIPABEIJIMBOM, a CIIPABEIMBOCTD JOJKHA UMETh ONPECIICHHYIO MEpYy.

PaBHas Mepa sBnsSeTCS OJHON M3 COCTABISAIOMIMX HMPUHIMIA (POPMATIBHOTO PABEHCTBA, W SIBISAETCS
OJTHOM W3 BaXHBIX CBOWCTB TpaBa. B KadyecTBE COCTABJISAIOMIMX PaBHOM MeEphl BBICTYHAIOT CcBoOOAa M
CIIPaBEAJIMBOCTh, TOATOMY, CJIEAYeT TOBOPHUTH O PaBHOM Mepe CBOOOIBI M CIPABEIMBOCTH, TO €CTh,
peanuzanus npuHIKNa GopMaaTbHOTO paBEHCTBA.
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ITpu 5TOM, paBHas Mepa SBIAECTCA €OUHON ISl BCEX HOPM IIPABOBOIO PETYJIMPOBAHUS B OTHOLICHUAX
MEXTy CyObEeKTaMu MpaBa.

Hcxond w3 3TOro npuHOuna (GpopMaibHOIO paBeHCTBA IIPAaBO IMOHMMAETCs Kak oOaHa U3 (GopMm
cBoOob! mroaed. [Ipu sToM, Bce MX NEHCTBUSA NOJDKHBI OBITH IMOJAYMHEHBI 00IIEH HOpME, OCHOBAaHHOH Ha
COOTHOILIEHUH IIPAB U 00S13aHHOCTEH.

Takum 00pa3oM, MpaBO BBICTYNAET KaK €IMHCTBO PAaBHOW IS BCEX HOPMBI M MEphI CBOOOMBI M
crnpaBeanuBocTH. [Ipu 3TOM 1oz paBHON Mepoil UMeeTcsl B BUAY HE TOJIBKO BCEOOIMI MaciTad u eauHast
IUIE BCEX HOpPMa MPAaBOBOW pETYIALMH, HO TaKXKe M COOJIIOJICHHE HKBUBAICHTA COPAa3MEPHOCTH U
PaBHOMEPHOCTH B OTHOUIEHUSAX MEX]ly CAMUMHU CyOBbEKTaMHU IpaBa.

['oBOpss 0 cHpaBeNIMBOCTH, KaK paBHOM Mepe, HEOOXOIMMO ONpEeAeiIHTb, YTO OHA HMEeT
WH/IMBUyaJIbHBIA XapaKkTep, OCHOBAHHAs HAa CyObEKTUBHOW OlLleHKe. B moBceJHEBHON KU3HM HEBO3MOXKHO
OTIENUTh CO3HAHUE YEJIOBEKa KaK MCTOYHHMK CYOBEKTHBHOM OLIEHKM OT TOH PEalbHOCTH, B KOTOPYIO OHO
OpraHu4YHO BKJIFOYCHO [1].

[IpaBo, kak paBHast Mepa CBOOOIBI M CIIPABETMBOCTH UMEET OTPEICICHHBIE 0COOCHHOCTH:

1. MIPaBO SABIIAETCS COLMAIBLHON PeaNbHOCTHIO, HA OCHOBAHUU Pean3allui MPUHIUIIOB CBOOOIbBI
U CIPaBEJIMBOCTU HOCUT OOBEKTUBHBIN XapakTep;

2. MIPaBO SBIIAETCS OMPEEICHHON IIEHHOCTHIO, OCHOBAaHHOM Ha cBOOOJIE U CIPaBEIJIMBOCTHU, C
IIOMOUIbI0 KOTOPOU MPOUCXOJUT OLEHKA JIMYHOCTHIO 0ObEKTUBHON PEAIbHOCTH;

3. cB00O/la W CHPaBeVIMBOCTh OCHOBaHBl Ha MOPAIbHO-HPABCTBEHHBIX MOTPEOHOCTSIX
JIMYHOCTH;

4. cB00O/Ia U CHPaBEIMBOCTh MOMOTAIOT OMPENEIUTh JUYHOCTH ONPEICICHHbIE TPAHUILIBI

CBOEro IpaBa W IpPU 3TOM, HE HaApyLIaTh IpaBa JPYyTHX, a JIEUCTBOBATH B CTPOTOM COOTBETCTBUU C
MOTPEOHOCTSAMU APYTUX UHIUBUIYYMOB.

Takum oOpa3oM, UMEHHO IPaBO MO3BOJISET PEATHU30BATh MHTEPECHI YEJIOBEKA C TOMOIIBIO TTPABOBBIX
HOPM B KOTOPOU JOJKHBI OBITh OTPa)K€HbI MPUHIIUIIBI CBOOOIBI U CIPABEUIMBOCTU. DTO €CTh UMEHHO TOT
HMHCTPYMEHT, C IOMOIIIbIO KOTOPOI'O PEATM3YIOTCS YETIOBEUECKHUE BO33PEHNUS HA OOBEKTUBHYIO PEAIbHOCTD.

CBo0ojia mpecTaBisieT co00ii ONpeie]IeHHOE COMAbHOE COCTOsIHUE 001mecTBa. OHO HAXOAUT CBOE
KOHIICHTPUPOBAHHOE BbIpakeHHE B mpaBe, CBOOO/Ia MaTepuaIu3yeTcs, OOBEKTUBUPYETCS, OTIMBACTCS B
KOHKpETHBIE ()OPMBI, IPUHIIUIIBI, HHCTUTYTHI. Hampumep, HHCTUTYT TPakIaHCKOTO MpaBa, OMpeIessFoIm it
MIPUHITUIT PABEHCTBA CTOPOH B MPABOOTHOIICHUX. IMEHHO XapakTep mpaBa B OOIIECTBE MO3BOJISIET CY/IUTh
O TOJHOTE CBOOOJBI, KOTOPYIO IOPUAMYECKH YCTaHABIMBAET, MPU3HAET U JOMYCKAET TOCYJapCTBEHHAS
BJIACTb.

[IpaBo siBNsieTCS KpUTEpPUEM JIEUCTBYIOIIEH CBOOOBI, TaK CKa3aTh, €€ HOPMOM, YCTaHABIUBAIOIIYIO
IIPEAEIIBI TOJKHOTO M BO3MOKHOTO.

BMmecrte ¢ TeM, UMEHHO MpaBo ompezenseT cBoOOay. SBisieTcs CpeACTBOM €€ MPaBOBOM OXPaHbBI U
3amuThl. [IpaBo onpenenser TOCTUTHYTHIN YPOBEHb Pa3BUTHS COIMATBHOU JEHCTBUTEIHLHOCTH B OOIIECTRBE.
MoHO cKa3aTh, YTO UIMEHHO MPaBO €CTh HE TOJIBKO Mepa mporpecca, HO U Mepa cBoOoabl. [Ipu sToM, 4TO
OHO TaKXX€ SBJSIETCS M1 MEPOM COIMATHPHOM OTBETCTBEHHOCTH [2].

Takast ciokHasi MpaBOBasi KOHCTPYKIIUS CBsI3aHA C T€M, YTO CBOOOJA U CHPaBEIMBOCTH CBS3AHBI C
MOHSATHEM OTBETCTBEHHOCTH, BE/Ib UMEHHO OHa SBJISETCS MEpoi OOBEKTHMBHOW HeoOxomumoctH. Kpome
TOTO, UMEHHO OTBETCTBEHHOCTD SIBIISIETCSI HEOOXOAMMBIM YCIOBHEM CBOOO/IBI U CIIPABEJIMBOCTH.

[lenHOCT, CBOOOABI W CHPABEUIMBOCTH TPEJCTABISAIOT COOOM OCHOBHOE Hawano TmpaBa. bes
LIEHHOCTEMN, KOTOpbIE MPUCYIIH MPABY, OHO HE CMOXET CYIIECTBOBATh U PEaTU30BbIBATHCS Kak cucrema. C
TOYKH 3PEHHS TpaBa, CBOOOJA W CIPaBEIJIMBOCTH MPOSBISETCS B PaBHOM CHIIC HOPHINYECKOW HOPMBI B
OTHOIICHUU PaBHOIMPABHBIX CyOBEKTOB. Kpyr cyOBeKTOB, 00IaJaOIIMX paBHBIMH MpPaBaMH, MOXKET
MEHSATHCS, HO CaM TOJXOJ OCTaeTcs Hen3MeHHbIM. Eciam ogHa m Ta ke HOpMa OyneT NMPUMEHATHCS B
OTHOIICHUU PaBHBIX CYOBEKTOB HEOJAMHAKOBBIM 00pa30M, MCUE3HET BCSKas OMPENEICHHOCTh MPABOBOTO
perynupoBaHusi, MpaBoBas cucrtemMa OydeT pas3pylleHa, 3TO MNPUBOAUT K CBOEOOPa3HOMY IPaBOBOMY
KoJutancy [3].

BMmecre ¢ TeM, B HEKOTOpPBIX pabOTax MPOCIEKUBAECTCS KOHIIEMIHS O TOM, YTO MPaBO B KAaKOW-TO
Mepe OTpaHUYMBAET CBOOOIY M CIPaBEUIMBOCTh. HekoTOphie CyObEeKThl HE 0€3 OCHOBAaHHMS IMOJIAraloT uTo,
MMEHHO TIPaBO OTPAaHUYMBACT WX TAPAHTUHU CBOOOMBI U CIIPABEIIUBOCTH, KOTOPBIC NaHbl UM KOHCTHTYIMEH
P®. KoneuHo, ObITYeT MHEHHE O TOM, YTO [IPABOBbIE HOPMBI OIPAaHUYHUBAIOT CBOOOY OJTHOTO M PACIIMPSIOT
cBobomy apyroro. [Ipm 3TOM, MOAOOHBIE ACHCTBHS C TOYKH 3pEHHUS TpaBa CIEIyeT OICHUBATh Kak
O0BEKTUBHYIO pPEaIbHOCTh, OCHOBAHHYIO HA OILIEHKE MPOUCXOIAUINX COOBITUN M B3aMMOOTHOUICHUH MEXIy
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cyOBeKTamH.

CJIG,Z[yeT OTMCTHUTB, UTO CBOGOI[BI " CHpaBCIJIIMBOCTb NOJIKHA UMCTh ONPCACIICHHBIC OrpaHUYCHUA,
OCHOBAaHHBbIE Ha COOJIOJEHUHM NPaBOBBIX HOpPM. He Moxker cyiiecTBoBaTh aOCTPAKTHOH CBOOOIBI WM
a0CTpakTHOW crpaBeTMBOCTH. Bc€ OCHOBaHO Ha paBHOW Mepe C TOYKH 3pEHHs MPUHIHIA (HOPMATBHOTO
paBeHCTBa.

OCHOBHBIE COCTaBIISIONINE MPUHIXIIA (HOPMAIBHOTO PABEHCTBA, TAKHE KaK paBHas Mepa, cB0OoIa
CIPaBEeIJIMBOCTb, OTHOCATCS K cdepe mpaBa. ITO CBSI3aHO € TEM, YTO BCE 3TU U JAPYyrve HEMpaBoOBble chepsl,
GOpMBI W HOPMBI PETYIHPOBAHUS HOCSAT OTPAaHUYCHHBIN XapakTtep. B HUX ompeaeneHo Kakoe-TO
(bakTuueckoe cojepkaHue. JTO CBA3aHO C MHOYKECTBEHHOCTBIO Pa3IMYHBIX MOPAJIbHBIX, HPABCTBEHHBIX,
peNUruo3HBIX (HOpPM, HOPM W TPEIACTABICHUN O JOJHKHOM, OTCYTCTBHUSI €IUHOW W BCEOOIICH Mopaiw,
HPAaBCTBEHHOCTH, peaurud. OHU JMIIEHbl TOM NMpUCYIIEH JIMIIb MpaBy aOCTpakTHO-BceoOuled (opmsl, B
KOTOPOH TOJILKO MOXXHO ONpeAeTuTb (opMaTbHOE COJEpKaHWE CBOOOABI M CHPABEAJIUBOCTH B
COOTBETCTBYIOILIEM COLIMYME.

DTO TO3BOJSIET XapaKTEPH30BaTh MPAaBO, KaK BCEOOIIyI0, HEOOXOANMYIO U €IWHCTBEHHYIO (hopMy
OBITHS U BBIpa)KE€HHsI CBOOO/IbI U CIPABEIIMBOCTH B COLIMATIBHOMN KU3HU JIIOCH.
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YK 340.11
IPABO, KAK ®OPMA BbITUSI 1 OCYIIECTBJEHUSA CBOBOJIbI JIOJAEN
LAW AS A FORM OF BEING AND REALIZATION PEOPLE'S FREEDOMS

AnHoTtanus: Ounocodus onpeenser nMpaBo, Kak BCEOOIIyI0 Mepy cBOO0OIbI U (hopMy OBITUS. DTOT
MOCTYJIaT YK€ JIaBHO OIpeesi€H KaK OJ{Ha U3 KOHIeNuii. BMmecte ¢ TeM, Bompoc mnpaBa Kak (pOpMBI OBITHS
U CYLICCTBOBAHUSA CBO60,Z[BI JIIO,I[CI;'I Tpe6yeT HpOpa6OTKI/I U HU3YYCHHUA HNPUMCHUTCIBHO K pCaAIUiIM
COBpeMeHHOf/'I HpaBOHpHMeHHTCHLHOﬁ IMPAKTHUKH. 910 H€06XO[[I/IMO AJId IIOHMMaHUA pas3IMYHbIX IMPAaBOBBIX
SIBJICHUM.

Abstract: Philosophy defines law as a universal measure of freedom and a form of being. This
postulate has long been defined as one of the concepts. At the same time, the issue of law as a form of
existence and the existence of human freedom requires elaboration and study in relation to the realities of
modern law enforcement practice. This is necessary for understanding various legal phenomena.

KuaroueBble cjoBa: mpaBo, ¢uiocopuss mnpasa, IpaBoBas Hayka, cBoOojaa, ¢opma ObITHS,
pcaim3anus 1nmpaBa

Keywords: law, philosophy of law, legal science, freedom, form of being, realization of law

B mocnegHee Bpemsi moydmsio pa3BUTHE Takas (opma mo3HaHuA, Kak ¢uimocodus mpasa. ITo
CBSI3aHO C T€M, YTO BO3HHUKJIA HEOOXOAUMOCTH PACCMOTPETh MPABO C TOUKH 3peHUS (HOPMBI OBITHS U
CYIIIECTBOBAHUS CBOOO/IBI JIFOICH.

B HayuHO#l cpede ompeneneH BOIpoOC, 4TO Takoe (opma OBITHS MpPaBO — 3TO TMPOIECC WU
omnpezeseHHas CTpyKkTypa?

OTBeT Ha JaHHBI BOMPOC MMEET BaKHOE 3HAYEHHE, MOCKOJIBKY ATO HEOOXOAWMO MAJisl YSICHEHHS
CMBICJIa B3aUMOJICHCTBUS MpaBa ¢ TAKUM sIBJICHHEM, Kak cBoOoza [1].

Wrak, npaBo XxapakTepu3yeTcsl CIEIYIOLUUM:

- CJI0O)KHOCTB;

- HEOJTHOPOJHOCTb;

- ITUTEHHOCTD;

- U3MEHYUBOCTH;

- MHOTOOOpasue.

[Tpu 5TOM BO3HUKAET UCKYCCTBEHHOE MPOTHUBOIOCTABIIEHUE KOHIISTIIHIA MMO3UTUBU3MA U PUITOCOPHH
mporecca, 4YTO TPEACTABISETCS HeompaBAaHHBIM. [Ipu 3TOM, CTpyKTypa W TIpOIleCC MOTYT OBIThH
PaccCMOTpPEHBI KaK pa3HbIC MPEACTABICHUS O OBITUU MpaBa. B OHTOIOTUYECKOM acTeKTe MPaBO PeaU3yeTCs
KaK IpoIlecc, a B THOCEOJIOTHYECKOM acleKTe MPEACTaeT KaK Pe3ynbTaT IMO3HAHUs, B BUIE (GOPMHUPOBAHMS
oTpeieNIeHHOTo 00pasa mpasa.

Ecnu ananm3upoBaTh MpaBo ¢ TOUKH 3pEHUS TTPOIIECcca, TO 3TO OMPEACIICHHBIN MOPSIA0K peaTnu3aiiu
HOpPM M npeanucanuil. To ecTb, UMEET MECTO BHEIIHUM JWHAMU3M, BBIPAXKEHHBIM NOCTPOCHUEM CUCTEMBI
CBSI3U OOILIECTBA U TOCY/AAPCTBA.

CrnenoBaTenbHO, MPABO MOXKHO TPEJICTABUTh KaK CBOCOOPa3HYIO CTPYKTYpPY, 00pa30BaHHYIO ABYMS
JJIeMEHTaMU — 0a30BBIMU W JUHAMUYHBIMU. ba30BbIe 3JIEMEHTHI OMPEEICHBI TAK)XKE KaK CTa0WIbHBIE, OHU
MPAKTUYECKH HE U3MEHSIOTCS, a TMHAMHUYHBIC — 3TO TEKYIIHE AIEMEHTBI, XapaKTep KOTOPBIX ONMPEACIISICTCS
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TEKYIIMMH YCIOBUSMU U U3MEHEHUSAMH B KOHKPETHBIN ITEPHO]] BPEMEHHU.

['maBHass 0coOEHHOCTH MpaBa COCTOMT B TOM, YTO OIPENENIAIONIMM SBISETCS €ro CTaOuibHOE,
crucTeMooOpasyrolee KauecTBO, IPEACTaBICHHOE CUCTEMOH B LEJIIOM M €€ JIEMEHTaMu — OOIIHOCTSAMH,
OTpacisiMH, THCTUTYTaMH U HOpMaMu TipaBa. Bce 310 popmupyer onpeeneHHyo CUCTEMY, OCHOBAaHHYIO Ha
COOJIFOJICHUM TIpaB M OCHOBHBIX CBOOOJ JIMYHOCTU B ONPEIEICHHOM COLUyME. DTO SIBJISETCS BHEIIHUM
BBIPAKCHUEM CTPYKTYPHBIX DJIEMEHTOB [2].

Hrtak, cymecTBoBaHue mpaBa Kak (GopMbl cBOOOIb! Tr0iel. AHAIU3 HMOHATHS MpaBa MPOUCXOIUT C
TOYKU 3pPEHUS IOPUINYECKON HAYKH, a IOHATUE CBOOOJBI M3Y4alOT HECKOJIBKO HayK — (QHIoco(us, TEOpHs
rocyJiapcTBa M IpaBa, COLMOJIOTUS U T.II. TAKOM MHOTOCTOPOHHUH MOAXOJ K IOHSTHIO CBOOOBI CBSI3aH CO
CJIO’)KHOCTBIO KOHCTPYKIIMH 3TOT'O MOHATH, TeM 0ojee, Koraa pedb UAET 0 CBOOOBI JI0/ICH. 3acmyKUBaeT
OT/EJIbHOIO0 BHUMaHMsI BOIIPOC COOTHOILIEHHsI CBOOOBI JIFO/IEH U MCHUXOJOTMYECKOr0 OTHOLIEHUS K 3TOMY
camux nojei. Kak oHn BocpuHHMaOT CBOOOY € TOUKH 3peHust Gopmbl ObIThs. Benb, Kaxaplii CyObEeKT
BOCIIPUHUMAET CBOOO/Y C MO3UILIUU BOCIPUATUS UM O0BEKTHUBHOIN peabHOCTH.

Bocnpusitne mpaBa TpPOMCXOAWT C TOYKUA 3pEHUS (QHIOCOPHH, OIpENeNIeHHOE OPUINIECCKUM
COZIepKaHuEM 3TOro MOoHATHUS. To ecTh, cBOOOABI UenoBeKa Kak popMbl ObITHA OyJeT onpesesieHa B pase C
MO3UITUHU COOTHOIICHUS (pritocoduu U ropuctipyaeHIuu [3].

B konnenuuu npasa cBo60/1a BOCIPUHUMAETCS KaK ONpPEeAEIeHHOE IIPAaBOBOE MOJI0KEHNUE TUYHOCTH,
JTU4YHas cB000AA U €€ HEMPUKOCHOBEHHOCTh. JTO HAILIO OTpaxkeHue B crathe 22 Koncruryuuu P, To ects,
Beicimii 3akoH 3akpenui cBoO0y Kak BO3MOXKHOCTb pealn3allui KOHKPETHOTO TOBEACHNUS JIIOICH.

B ctpykType onpeneneHHOTo conryma cBOOOIA JIIO/IEH OmpeieneHa Kak JODKHAsS Mepa TOBEICHHUS,
YCTaHOBJICHHAsl IPAaBOBBIMM HOPMaMU U 00s3aTesbHa s UconHeHus. To ecTb, 3To omnpeneneHHas popma
OBITHS, 3aKpervieHHas NpaBoM. HapyiieHue STOro mopsika MpeaycMaTpUBAaeT MEpbl OTBETCTBEHHOCTH,
TaK)K€ 3aKpEIUICHHBIE B IPAaBE, TOYHEE B [IPABOBBIX HOPMAax U MPEJIUCAHUSIX.

Takum o0OpaszomMm, hopMupyercst onpeaeieHHOe COOTHOIICHHUE TpaBa U CBOOOBI JIOACH UMEHHO Kak
¢dopmbl ObITHA. CylecTBYET ONpeIeieHHbIE OPUINYECKUE PA3IHUUs MEXKAY STUMH MTOHATUIMHU.

C ouku 3peHHs] TEOPUH TOCyIapcTBa U IMpaBa, CBOOOJA YEOBEKa SIBISIETCS OCHOBAaHHOE Ha IpaBe
MOBEJICHHE KOHKPETHOTO JIUI[a, HA KOTOPOE MOXET OBbITh BO3JI0KEHA OTBETCTBEHHOCTh. DTO MOKHO Ha3BaTh
olpesieieHHOW Mepoil cB0o0Om0OM mpu orpaHuyeHuH cBoOoabl. To ecTh, MOBEAEHHE YeNOBEKa, Mepa €ro
cBoOobI onpenensiercss mpaBoM [4]. OH jeiicTByeT B paMKax ONPEICICHHBIX Pa3pelIeHUN M 3alpeToB.
BoinonHss npaBoBble MpEeANUCcaHus CyObEeKT MOTydaeT AODKHYI0 cBOOOAY, HO Hapyllas yCTaHOBIIEHHBIE
3aIpeThl, €ro cB0OOa MOXKET ObITh OorpaHMyeHa. MOKHO CKa3aTbh, UTO 3TO OIpe/esieHHas paBoBast (opma
OBITHS.

B mpakTuke, NmoHATHE «CcBOOOJa» MPUMEHSETCS K pa3jIMYHBIX aCHEKTaM XU3HEAEATENIbHOCTH U
cyuiecTBoBaHus mrofeil. limeHHo cBoOoxma ompezaenseTr JUisl 4eloOBEeKa BO3MOXKHOCTh pealM3allii CBOUX
noTpeOHOCTEH, TaKuX Kak, CBOOOa MepeIBUKEHUs, CB00OJa BEpOUCIIOBEIaHHs, CBOOOIa COBECTH, CBOOOa
UCIIOJIb30BAaHUsl CBOMX YMEHHI, 3HaHMW M HaBBIKOB, CBOOOJa Tpyda U T.M. DTO HEMOCPEICTBEHHO
3aKperuieHo B cratbsx 27-30, 34, 37, 44 Kouctutyuuu PO.

MoHO cKa3aTh, UTO BCE CBOM OMpefelieHHble cBOOOABI, Kak (opMy OBITHSA, JTIOJU HUCHOJB3YIOT B
paMKax pa3pelMTelIbHbIX HOpM IpaBa. OrpaHHMuYEHHs WIM HApYIIEHUs 3THX CBOOOJ NpenycMaTpHUBaIOT
OTIpe/ICTIEHHYI0 CTeNeHb 3aIuThl. OHA MOXKET BbIpaXkaThCsl B (pOpMeE roCylapCTBEHHOI'O MPHUHYXKIECHUS K
COBEPLICHUIO IPAaBOMEPHBIX AEHCTBHM [5].

MOo>XHO caenath BBIBOJ O TOM, YTO CBOOOJA JIO/IeH Kak ompeneieHHas Gopma ObITHS, OCHOBaHHAs
Ha TpaBe, MPeJCTaBIseT COOO0M BaKHYIO M HEOTHEMJIEMYIO YacTh KM3HM U CYIIECTBOBaHMS YellOBEKa B
OTIpeICIEHHOM COILIYME.

JlonmycTUMBIN  ypOBEHb CBOOOBI JIOJCH — 3TO BO3MOXXHOCTH pealu3oBaTh €€ B OBITY U
ITOBCETHEBHON JKHW3HU. B 3TON CBSI3M, BO3HUKAET ONPEIEICHHOE COOTHOIIEHHE BHEIIHEN M BHYTPEHHEH
cBOOOIBl Kak (opMbl ObiTHsA. BHyTpeHHAs cBOOOZa OCHOBaHAa HA MPUHIUIAX HPABCTBEHHOCTH H
BHYTPEHHEH JUCHMITIMHUPOBAaHHOCTH. VIMEHHO HpaBCTBEHHBbIE Hadajla (OPMUPYIOT ONpEIEICHHOE
OTHOIICHHE K pean3alliii CBOMX BO3MOXHOCTEH. BHYTpEeHHsIs HPaBCTBEHHOCTb JIOJIXKHA OBITh COITOCTaBUMA
C IPaBOM M MepaMH A0JKHOTro noeaeHus. C Touku 3peHus ¢puinocoduu mpaso ABISETCA HAYaIOM MOpPAIH
1 OCHOBaHBI Ha TYXOBHOM NPUPOE YEIOBEKA.

KpoMe pa3HBIX HpaBCTBEHHBIX TpeOOBaHMM, OOIIECTBO MOXKET CO37aBaThCs Ui pasHbIX
IPAKTUYECKUX IeJe, HO TaK Kak OHO COCTOMT W3 CBOOOJHBIX JIUI, TO CBOOOJA OJHHMX NPUXOAUT
HEM30€KHO B CTOJKHOBEHHME CO cBOOOAOM npyrux. OTCiofa U ecTh He0OOXOAMMOCTb OOIICTIPUHATHIX HOPM,
OIIPEACIAIOINX, YTO IPUHAUICKUT ONHOMY M, YTO NMPUHAMICKHAT IPYrOMY, U YTO KaXKIbIii UMEET IIPABO
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JienaTh, He mocsras Ha 4yxyio cBoboay. Bcé aTo cooTHocuTcs ¢ hopMaMu ObITHS U OTIpesessieT NpaBo, Kak
OCHOBHYIO COCTaBJISIOIIYIO 3TOrO [6].

TakuMm oOpazom, aHAIM3HUPYsI NPaBO, Kak GopMy OBITHS U CYIIECTBOBAHHUS CBOOOBI JIFOJIEH MOYKHO
ONpENCTUThL Yepe3 Takue (PEHOMEHBbI, KaK TMpaBoOBas JKW3Hb, IPABOBOEC TBOPYECTBO, IMPABOBAS
KOMMYHHUKAaIUs. ITO MOKHO IIPEICTABUTh B BUJIE OCHOBHBIX XaPAKTEPUCTUK PaCCMATPUBAEMOI0 BOIPOCaA.

MOKHO cienaTh BBIBOJI, YTO MPABO IMOJIECPKUBACT OMPEICIICHHBIN 0aTaHC HHTEPECOB JTUYHOCTH U
o011ecTBa, BRIpaXEHHOE B peanu3aiiu (popmbl ObITHS B BUJIE CYLIECTBOBAHMS CBOOObI Jtojel. B nannom
ciydae, cB00OO/Ja paccMaTpUBACTCSl ¢ TOYKM 3PEHUS OIMPENEICHHBIX IPOILECCOB U siBIeHWM. Jlrogm B
MIPAaBOBOM TIOJIE MPEJCTaBIsII0 COOOM OIpeneeHHYI0 MBICIAIMX M CaMOCTOSITENbHO JEHCTBYIOLIUX
CyOBEKTOB B paMKax OIPEICJICHHON IPABOBOI KOHIICTIIIHH.

Kak BunHo, punocodckue u npaBoBbie UaeH mnpaBa Kak GOpMbI ObITHS U CYIIECTBOBAHHS CBOOO/IBI
JOJEH SIBISIOTCS OCHOBOHM i pa3pabOTKM Kak BOMPOCOB OOIMICH TEOpHH TMpaBa, TaK U aAKTYaTbHBIX
TEOPETUYECKUX BOMPOCOB OTIAEIbHBIX OPUINYECKUX HAYK.
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YK 340.11
IOPUINYECKAS HAYKA U ITIPABOBASA UIEOJIOI'UA
LEGAL SCIENCE AND LEGAL IDEOLOGY

AHHOTaIlI/IH: I/I,HGOJ'IOFI/I}I BBICTYIIACT KaK (l)opMa 06H_ICCTB6HHOFO co3Hanusg. UmenHo oHa OTpaxacT
COBPCMCHHYIO IIGfICTBPITGJILHOCTB, Bblpa6aTI>IBa€T OMMPCACIICHHBIC LCHHOCTH, OPHCHTUPOBAHHBIC Ha
OIIPCACIICHHYIO TpYIILY JIWI. I/I,HCOJ'IOFI/I}I OnpeaACIICT KOHLCIITYAJIbHYHO OCHOBY IIpaBa € TOYKH 3PCHUA
TeopuM npasa. [1aBHas 1eab U3y4EHUS COOTHOIICHMS HOPUAMYECKON HAYKH U IIPAaBOBOM UACOJOTHUU — ITO
(bOpMI/IpOBaHI/Ie I'paXaaHCKOI'O O6H_IGCTB3.. B HaCTOAIICC BPEMs BO3HHKIIA H606XOI[I/IMOCTB OIIPpCACIINTD
KOHIIETINIO (PYHKIIMOHUPOBAHUS IPABOBOM MICOIOTHU M FOPUANIECKON HAYKH.

Abstract: Ideology acts as a form of public consciousness. It is she who reflects the modern reality,
develops certain values focused on a certain group of people. Ideology defines the conceptual basis of law
from the point of view of the theory of law. The main purpose of studying the relationship between legal
science and legal ideology is the formation of civil society. Currently, there is a need to define the concept of
the functioning of legal ideology and legal science.

KuroueBsble cioBa: Teopus NpaBa, OPUINYECKAs HAYKA, HICOJIOT U, IPABOIIOHUMAHKE, ITOJIUTHKA

Keywords: theory of law, legal science, ideology, legal understanding, politics

PaccMmoTpeHue Bonmpoca COOTHOLIEHUS FOPUANYECKOM HAYKH M IPABOBOM MI€OJIOTUU CIEAYET HayaTh
C OIpEeNIETCHUS] IOHATHUS «UAECOTOTHSI».

Wneonorus omnpenensieTcss Kak COBOKYHMHOCTb OINPEAEICHHBIX HWAEH, B3IJSI0B, KOHUENUUH U
OTHOIIIEHWH YeJIOBeKa K TmpaBy [1].

Wneonoruss — ecth ompeaeneHHas (opma OOIMIECTBEHHOTO CO3HaHUS, ¢GopMa OTpaKEHHS
NEHCTBUTETHLHOCTH [2].

3aciy’kMBaeT BHUMaHMs Touka 3peHHs A.A. 3MHOBBEBA, KOTOPBIM ONpenenui, 4YTO HACOJIOTHUS
MpesICTaBiIsieT co00M KOMIUIEKC UAeH, KoTopble (OpMHUPYIOT orpesaeneHHoe co3Hanue. E€ ocHoBHast 3a1aua
— OpraHu3anus CO3HAHUS YeJIOBeKa, CBSI3aHHAs ¢ HEOOXOIMMOCTBIO YIIPaBIIeHUs UMU [3].

Wneonorus onpenenseTcs: Takke, Kak YICHHE O MOBEICHUH B 00IIECTBE M COIMATBHBIX OTHOIICHHSIX
[4].

Kak BUIHO W3 MpeACTaBICHHBIX OIMPEICICHHUH, MOHATHE HACOJOTUU SIBISETCS MHOTOTPAHHBIM M
pa3HOCTOpOHHUM. Bce aBTOphl CXOASTCS B OJHOM MHEHUHM, YTO MJEOJOTUsl OTPaKaeT HHTEPECHI
OTIpeIeJICHHOW YacTh OOIecTBa, TO €CTh, MMEHHO 3Ta YacTh OMPEIEISIET, YTO JODKHO OBITh, a Yero He
JIOJKHO OBITH B COLIMYME.

[IpaBoBass wumeONOTHST TPEACTABISIET COOOM OMpENEICHHBIM MPAaBOMOPSAOK, TMPABOCO3HAHHME,
OCHOBAaHHOE€ Ha COOJIIOJICHUU U YBaXCHHH IPAB YEJIOBEKA M OMPEICICHHBIX JEMOKPATHYECKHX I[EHHOCTSIX.
B coBpemennoit Poccuu mpaBoBasg wujaeosiorusi npeacrabieHa Konctutynuedn PO, HO w1 melcTByrOmMM
3aKOHO/IaTE€ICTBOM (TPaXAaHCKUM, YTOJIOBHBIM, MIPOIIECCYATbHBIM U T.I1.).

B 10l cBs3u, QopMHUpYETCS COOTHOIIEHWE MPABOBOW WJACOJIOTHMH M IOPUINYECKON HayKH,
MTOCKOJIbKY, HEBO3MOHO MPEICTaBUTh ATH JBA OHATUS 0€3 onpeaenéHHON HayYHOU KOHLEIUH.

KOpuandeckas Hayka TpeACTaBIseT COOOW CHCTEMy 3HaHMKW 00 OOHMX 3aKOHOMEPHOCTSX
BO3HHUKHOBEHHUS, Pa3BUTHUS M (PYHKIIMOHUPOBAHUS MpaBa, rOCyAapcTBa U MHBIX TOCYAapCTBEHHO-TIPABOBBIX
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SIBJICHUM.

HecmoTpss Ha TO, YTO HEKOTOpbIE YYEHBIC ONPEACTHIN CBOCOOpa3HYI0 «CMEpTh IPaBOBOI
uneonorun» nocine paspana Coserckoro Coros3a, HHTEPEC K 3TOMY MOHATHIO OCTa€TCsl HEU3MEHHBIM, TEM
OoJiee ¢ TOYKH 3peHUs IOpUANYEecKOi Hayku. Heo6XxommMo mpoBecTH KOMIUIEKCHBIM aHanu3 mpodieM mpaBa
Y IIPAaBOBOM M1€0JIOTHU. IMEHHO 3TO onpenenseT akTyaabHOCTh HACTOSAIIECH CTAaThU.

Takum o00pa3om, mpaBoBasi HAEOJOTHS OTPAKaeT OHpeAenseT OCOOCHHOCTH, 3aKOHOMEPHOCTU
pasBUTHS U CYLIECTBOBaHMS OOIECTBA. A OCHOBY 3TOr0 NOHMMAaHMs OIpeNesAeT Iopuandeckas Hayka. Tak
WM HWHA4e, NPaBOBas UJEOJIOTMS HA YKAa3aHHOE 3HAHHME OPHUEHTHUPYETCS, ONUPACTCs, UCIONIB3YET €ro B
CBOUX MJICOJIOTHUECKUX LENAX. DTOMY CHOCOOCTBYIOT M BBICOKMH aBTOPUTET IOPUANYECKOM HAyKH, U
NoTpeOHOCTH CaMOi MPaBOBOW HAEOJIOTHUH, KOTOpas JOJDKHA HE MPOCTO KOHCTATHPOBATH OIpEeIICHHBIC
COLMAJIHO-TIPABOBBIE MHTEPECHl, MPUTA3aHUs U MOPAJKH, HO yOexgaTb B HMX IPAaBUIBHOCTH,
1eJIeCO00Pa3HOCTH, HPABCTBEHHO-IIPABOBOM onpaBaaHHOCTH. M mydine Bcero 3To nenaTh, pasymeercs, C
MO3ULMHI HAYYHOTO NpaBoco3HaHus. OTCI01a, B YaCTHOCTH, XOPOILIO U3BECTHBIE MOJIUTUKO-UIEOJIOTHYECKUE
IIPU3BIBBI K 00€CIIEYEHHNIO HAYYHOCTH NIPAaBOTBOPYECTBA, IPABOIPUMEHEHHS, IPABOBOM MOJIUTHUKH.

ITpaBoBast HAEOIOTUSA COCTOUT U3 HECKOJIBKUX KOMIIOHEHTOB:

1. onpeienéHHasl COBOKYIIHOCTb IIPAaBOBBIX TEPMHUHOB 00 OCOOEHHOCTSAX oOuiecTBa U
IPOUCXOSAIINX B HEM IPaBOBBIX SBJICHUSX;

2. COBOKYITHOCTh  IOPHIMYECKMX WJACH, HANpaBICHHBIX Ha pealu3alfio  IPaBOBBIX
0COOEHHOCTEN;

3. MIPaBOBBIC YUYEHHS, KOTOpHIC IOJIOKEHHI B OCHOBY Pa3BUTHS M pealM3alliil TPaBOBOM
CHCTEMB;

4. ompenenéHHas OpUAMYECKas JOKTPUHAIbHAs KOHIEMIHWs, KOTopas mpeoOiagaer B
oO1ecTBe.

OTO TakXKe ONpeleNsieT ONpEJeTeHHbIE OCOOEHHOCTH IPaBOBOW  HJCOJOTUH, KOTOpPbIE
HEINOCPEACTBEHHO CBSI3aHBI C IOPUAMYECKON HayKoi. Beap MNMEHHO ¢ MOMONIBIO 3TOTO MPOUCXOIUT OLICHKA
OOIIECTBEHHBIX SIBIEHUH. [l 3TOro HCHOJB3YIOT ONpeJesieHHble (YHKIIMOHAIbHBIE BO3MOKHOCTH
IIPaBOBOM UAEOJIOTHH.

Bo-nepBbix, (yHKIUS MO3HAHUSA, KOTOpasl 3aKiIO4aeTcs B Mepefaye U IMOJY4YEHUU OINpeAeseHHBIX
MPaBOBbIX 3HAHUI, OCHOBAaHHBIX HAa HAYYHON MHTEIJIEKTYaJIbHOUM NEATEIbHOCTH. 3HAHUS HAKAIIUBAIOTCSA U
pealin3yroTcs B paMKaxX IOpUINYECKON HAyKH.

Bo-BTOphIX, (YHKIMS peryiMpoBaHuss — TpaBoBas UAEOJIOTUS pPETyIUpPYeT OOIEeCTBEHHbIE
OTHOIIEHHUS, KOTOpbIE CYLIECTBYIOT B oOmiecTBe. OHM UCHOJB3YIOT OIpE/IEJICHHbIE TIPABOBbIE YCTAHOBKU U
MIPABOBYIO AKTUBHOCTH JJIs1 JOPMHUPOBAHUS [IECHHOCTHO-ITPABOBOM OpUEHTAIUH.

B-tpetbux, pyHKIMS IPOTHO3UPOBAHUS, B OCHOBY KOTOPOIl MOJIOKEH ONPEEIICHHbIN Habop MpaBUi
U MOJEJEH IOBEIEHUS, OCHOBAaHHBIX HAa KOHLENTYAJIbHBIX MMO3ULUAX MOpUANYECKON Hayku. To ects,
YCTaHABIIMBAETCSl OMpPEJIECICHHBIN MepeueHb HOPM MOBEJEHUSI B COLIMYME, KOTOPBIH (OpMUpPYET IMpPaBOBOE
CO3HaHME.

TakuMm o0pa3oM, mpaBoBasi WJEOJIOTHUS MOJOXKEHA B OCHOBY MPAaBOBBIX OTHOILIEHUH B oOlIeCTBe, a
TaK)K€ PEATU3YIOT B HUX IIPABONOPAIOK M 3aKOHHOCTD.

[TpoBeneHHBIH aHANM3 CBUAETEILCTBYET O TOM, YTO IOPHAMYECKAas HayKa M MpaBoBas UACOIOTHS
uMeeT MHOro ooOmiero. B ocHOBy 1opuanueckoil Haykd M TPAaBOBOM MJCOJOTMM TOJOXKEHa oOmias
TEeOpeTUYecKasi OCHOBA B BUJI€ CUCTEMbl HAyYHBIX 3HAHUI O IpaBe.

IOpunnueckass Hayka M3y4aeT MpaBO, KaK CUCTEMY COIMAIbHBIX HOPM M IPABONPUMEHHUTEIIbHYIO
NeSITeNIbHOCTbD.

[TpaBoBast ueonorus MpeAcTaBiIsIeT co0oi onpeaeaEHHYIO CHCTEMY MTPaBOBBIX HOPM, HJIeH, Teopuil,
KOTOpBIE OMPEEINAIOT OBEACHNE CYOBEKTOB B OOIIECTBE.

IOpunndeckas Hayka orpenenseT HaydHYI0 OCHOBY (hOpMHpPOBaHUS MPaBOCO3HAHUS KaK MPaBOBYIO
peaIbHOCTh, OCHOBAHHYIO HAa OOBEKTHUBHBIX 3aKOHOMEPHOCTSAX Pa3BUTH 00IIECTBA.

IIpaBoBast UAEOIOTUsI COCTOUT M3 JIBYX COCTABIISIIOIIMX, B KOTOPYIO BXOIAT UACOJIOIHS BJIACTU U
UJEO0JIOTHH coluyMa. B Oonblieii crerneny mpaBoBas UAEOJIOTHs MPU3BaHa O0ECIEUUTh 3allUTy UHTEPECOB
KOHKPETHOW COLMAIBHOM IPYTIIBI.

Cy11ecTBYIOT ONpeAeIeHHBIE PA3INUUs IOPUANYECKON HAYKU U IPABOBOM WIEOJIOTUH.

[IpaBoBast uAeOIOTUs COAEPKUT B ceOe HE BCE MPaBOBBIC B3IVIAALI U MPEACTABICHUS, a JUIIb Te,
KOTOpbIE HanOojee MOJHO OTPaKAIOT 3aKOHOMEPHOCTH M OCOOCHHOCTH IPAaBOBOM >KU3HU OOIIECTBA.
[IpaBoBas Hayka siBisieTcss 0co00i (popMoil MpaBOBOW HACOJOTUM, OHA SBJISIETCSI HEKOTOPHIM COOPHHUKOM
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BCEX 3HAHUH O MpaBe, 3aKOHO/IaTEIbCTBE U OCOOEHHOCTAX IOPUANYECKOM MpaKkTUKU. Takke mpaBoBasi HaAyKa
MOJKET BBICTYNATh B KAU€CTBE HCTOYHMKA MH()OPMAIUH [T HEKOTOPBIX MPABOBBIX CHCTEM [5].

CTOUT OTMETUTH, YTO MPaABOBas WACOJIOTHS M MpPaBOBask HAYKH MOTYT COAEpXKATh OIMpe/elICHHbIE
npotuBopeunsi. K npumepy, npaBoBas UI€0JIOTHsI MOXKET Pa3BUBATLCS BHE IIPAaBOBOI HAayKH, KaK HallpuMep
B UCJIaMCKHX TOCYJapCTBax, IJIe OHa OCHOBBIBACTCS Ha JIOrMarax M3 penuruu. ['maBHas nmpobiema B TaKOM
cllydae 3aKJII04YaeTcsl B TOM, YTO UAEOJIOTHS CIIYKUT MHTEPECaM TOJIBKO IPABSILEN 3JIUThI, YTO IPUBOAUT K
HEKOPPEKTHOMY BCeoOLIEMY OTPaKEHHIO MPABOBBIX PEauil.

B 3akmoueHnu cieayer OTMETUTh, YTO MPaBOBas HAyKa — 3TO cdepa YeIOBEUECKON NesITeTbHOCTH,
MPOJYKTOM KOTOPOM SIBJSIIOTCS HOBBIE MPABOBbIC JIaHHBIC, HOBBIE IOPUIUYECKHE CBEICHUS, OTKPBITUSL. A
IpeaMeT IMPaBOBON HICOJOTHH — 3TO c(hepa 4eT0BEUECKOH eSTeNbHOCTH, PE3YJIbTaTOM KOTOPOW SIBIISETCS
(dbopMUpOBaHHE OIpPENIEICHHOIO THUIAa MPABOCO3HAHHUSA, MPABOBBIX YCTaHOBOK U mp. I[lpu 3TOoM mpaBoBas
UJIE0JIOTUS UCIIOJIB3YET JaHHBIE IOPUANYECKON HAyKH (ITOHATUIHBIN anmnapaT, BbIBObI OPUAMUECKON HAYKH
U T.J.).
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YK 340.11

COOTHOIIEHUE IOPUJUYECKOH HAYKH U ®UJIOCOPCKOT MOJIXOJIA K
IIPABY

THE RATIO OF LEGAL SCIENCE AND A PHILOSOPHICAL APPROACH TO LAW

AnHoTauusi: ¢unocodus mpaBa OoybIIOE BHUMAHHME YIENAET W3YYEHHUIO COOTHOIICHUS
IOPUANYECKON HayKu U PriiococKoro moaxoja K mpaBy. ITOT BOIPOC TpeOyeT JeTalnbHONH MpOpadOTKH U
aHaJiu3a C IMO3WIUKN CYHIHOCTHBIX XapaKTCPpHUCTHUK. DTO II03BOJIUT OIIPCACIIUTL BCC 0CO0EHHOCTH
MHOI'OI'paHHOI'0  XapakTepa HpaBOBOfI Z[eﬁCTBHTeHbHOCTH. Hpe,[[CTaBJ'I}IeT OHpeHeHeHHHﬁ HHTCPECC
cooTHoIeHune (punocoduu mpaBa u TEOPUH IpaBa.

Abstract: the philosophy of law pays great attention to the study of the relationship between legal
science and the philosophical approach to law. This issue requires detailed study and analysis from the
perspective of essential characteristics. This will allow us to determine all the features of the multifaceted
nature of legal reality. The correlation between the philosophy of law and the theory of law is of particular
interest.

KutoueBble cioBa: npaBoBasi peaJlbHOCTh, IIPOLIECC MO3HaHUs, puiiocodus mpasa, odIIas TeopHs
ImpaBa, KOHICNTYAJIbHBIC UACHU, MCTONOJIOTUS IIpaBa

Keywords: legal reality, the process of cognition, philosophy of law, general theory of law,
conceptual ideas, methodology of law

B poccuiickoii mpaBoBO Hayke MPOM3ONILIM HU3MEHEHUS B cHcTeMe (QrIocodcko-mpaBOBBIX
BO33pEHUH Ha OOBEKTUBHBIC PEATHHOCTH COBPEMEHHOT'O MHPA.

B »T0# cBs3u, mpuobpeTaeT 0coOyI0 aKTyadbHOCTh BOMPOC COOTHOIICHUS FOPUINYECKOW HAYKH U
¢dbunmocodckoro moaxoaa K mpany.

C Touku 3peHus ¢miocopun mpaBa ropuIMYEcKas HayKa MPEJICTaBIsET COO0OU ompeAeNeHHYO
dhopmy TO3HAHMS, aHAJIW3A ¥ U3YYCHHS BCEX MPOUCXOMSIUX TpoiieccoB. OTHOIMEHUN MEXIY JTHIHOCTHIO,
00IIIECTBOM U TOCYJapCTBOM, OCHOBAaHHOM Ha MPABOMPUMEHEHUH U 3aKOHOJATEILHOM PETYIUPOBAHUY.

IOpuanyeckas Hayka TakKe SBISETCA OINPENCICHHOW CHCTEMOM 3HAHUA O 3aKOHOMEPHOCTSX
(GYHKITMOHUPOBAHMUSI MIPaBa, TOCYAAPCTBA U HHBIX TOCYAapCTBEHHO-TIPABOBBIX SBICHMIA [ 1].

IOpuanueckas Hayka TeCHO CBSi3aHa C BOSHMKHOBEHHMEM U pa3BUTHeM mnpaBa. Kak mobas Hayka, oHa
o0raaeT onpeneIeHHBIMU PU3HAKAMH.

1. IOpunnueckas Hayka n3ydaeTr oOIIECTBEHHBIC SIBJIECHUS, TIOITOMY, 3TO OOIIECTBEHHAs HAyKa,
MMEIOIIasi CBOM MpeaMeT U METO/1 MPABOBOI'0 PETYIUPOBAHMUS.

2. IOpunnueckas Hayka M3ydaeT OOIIECTBEHHBIC SBICHUS, MPOUCXOAAIINE B 00JacTH TpaBa,
roCyJapCTBEHHOTO PETYJIMPOBAHUS M TOJUTUYECKUX SIBIICHUM, YTO OMNpeAesseT €€ Kak MOJUTUYECKYIO
HayKy.

3. Kak mrobas wHayka, IOpuAMuYecKkas Hayka HOCUT TPHUKIAJAHON XapakTep, IOCKOIbKY
IOPUCTIPY/ICHIIUS U3YyYaeT MPABOBBIC SBICHUS, POUCXOISIINE B OOMIECTBE C TOUYKHU 3PCHHS MPAKTUYECKHUX
HYX]I.

B kauectBe nmpenMeTa IOpUANUYECKON HAYKU OMPEACIICHO U3yUeHHE 3aKOHOMEPHOCTEN IESITeIbHOCTH
rocy/lapcTBa U IpaBa, UX MPAaBOBbIE XapaKTEPUCTUKH, a TAK)KE aHATIU3 3aKOHOMEPHOCTEH BOZHUKHOBEHUS U
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pa3BuTHs. Eimé oauH HeMaaoBaXKHBI MOMEHT — MaTEpHs TpaBa sIBIIIETCS JorMoi [2].

Jlorma mpaBa mpeacTaBisieT co0oil ycTosBIIMECS U OOIIENpUHATHIC MON0KeHUsI. OHU MOJIOXKEHbI B
OCHOBY IOpUJMUYECKasi TEOpUs U IOpUANYECKas IPAKTUKA.

B xauectBe nmpenMera IOpUIMUECKON HayKu ONpeJieeHa ropuandeckas TexHuka. OHa MpeicTaBiseT
co0o0li IpaBuiIa U IPUEMBI BEJCHUS FOPUAUYECKHX JEJl, COCTABICHUS IOPUANYECKUX JOKYMEHTOB, CO3AaHu,
IPUHATHUS U pealli3allid 3aKOHOB U JPYIrUX HOPMATHBHBIX aKTOB. MOXHO CKa3aTh, YTO 3TO CJIOKHBIN
nporecc, KOTOphIid UMeeT 10J] c000il CTPOro HayuYHYI0 OCHOBY.

Takum o0pa3om, IOpHIMYECKas HayKa TMPEACTaBIsAeT COOOH NpoIecC HAYYHOTO TTO3HaHUS,
OCHOBAHHBINM Ha yXe€ MMEIOLIUXCS 3HAHUSX, C LIEIbI0 MOJTY4YEHUS! HOBBIX 3HAHUH C LENbI0 pEryJupOBaHUs
IIPAaBOOTHOILIEHUIN MEXIY JIMYHOCTHIO, OOIIECTBOM U I'OCYIapPCTBOM.

JIrobass Hayka, B TOM YHCJIE€ M IOpUAMYECKAs, OCHOBAHA HA OIpeleNeHHON MeTtonosioruu. Eé
0COOEHHOCTh 3aKJIIOYAaeTCsl B TOM, 4YTO B €€ OCHOBeE 3aiokeHa (punocodus mpasa. B mocineanee Bpems B
BBICIIMX Y4EOHBIX 3aBEJICHHIX C U3YUYE€HHEM MPaBOBbIX TUCLMILIMH, IpeaMeTy Gpriiocopus nmpaBa oTBeIeHa
ocobast ponb u ocoboe mecto. Ilpm 3TOM, 3aKOHBI (PUITOCOPHHM HEMOCPEICTBEHHO NPUMEHSIOTCS TPH
M3yYEHHH IPaBa.

W3ydeHus npaBa ¢ TOUKM 3pEHUS IOPUIMYECKON HAYKH CBSI3aHO C HEKOTOPHIMH OCOOEHHOCTAMHU. B
HEKOTOPBIX paboTax OIpeaesieHo, YTO IPABO CYILECTBYET B HECKOJIBKUX (Gopmax [4].

OpnHoli u3 Takux (opM sBIIsIeTCSl CyneOHOe pemieHue. PaccmarpuBas neno, cyneOHas MHCTaHIUS
IIPUHUMAET pelIeHUe UCXO/s He U3 JIOTUKHU, @ MMEHHO U3 aHajIM3a U peau3aliy 3aKOHOAATEIbHbBIX aKTOB,
MOJUIeKAIUX TMPUMEHEHHIO B KOHKPETHOH CHUTyallid, K KOHKPETHBIM IIPaBOOTHOIIECHUSM. B oCHOBY
CyAe0HOro aKTa MOJI0KEHO CTPOroe coOII0IeHHe HOPM MaTepUaIbHOTO U IIPOLIECCYaIbHOIO IpaBa, TAKKe U
OTMEHa CyAeOHOI0 pElIeHHs OCHOBAaHA Ha HAPYIIEHUU HOPM MaTEpUalIbHOIO M IMPOLECCyaIbHOrO IIpaBa.
Taxkum 06pa3om, B JaHHOM clly4yae Iopuanyeckas HayKa MyTEM peajl3aluy IpoLeccyalbHbIX TOJHOMOYUH,
IIPEIOCTABIICHHBIX CYyJIeOHBIM oOpraHaMm, (GOpMHpPYET M pealn3yeT HOpPMBbI IpaBa NPUMEHUTEIBHO K
KOHKPETHOW CUTYyallHH.

TakuMm oOpa3om, mpoOiema MOHMMAHHUS NpaBa C TOYKH 3PEHUS IOPUIUYECKON HAyKH SIBISETCS
BechbMa cropHoi. COBpeMEHHbIE CIEIUATUCTBI B 00JACTH IOPUCTIPYACHIIMN HE MPHUIUIA K €AMHOIYIIHOMY
BBIBOJlY O COJEpKaHUHU U KJIACCU(PUKALUU IOPUANUYECKUX HayK. JlaHHBIM BOMpocC SIBISIETCS HA HACTOSIIMN
MOMEHT HE€ TOJIBKO JIUCKYCCHOHHBIM, HO M HEJOCTAaTOYHO H3YYE€HHBIM, HECMOTpPS Ha MHOTOYHCIICHHBIE
YCHEIIHbIE MONBITKH JaTh OPUTHHAIBHOE TOJIKOBAaHUE 3TOMY ()EHOMEHY.

Bce HayuHble pa3paboTku B OO0JIACTM IOPUCHPYICHIIMHM OXBaThIBAIOT TEHJAEHIMHM pa3BUTHS
rocy/iapcTBa M IpaBa, UX COOTHOILIEHUE C COLMAIBHBIMU YCIOBUSMHU, YCTAHOBJIEHHE MEpPbl UX B3aUMHOIO
COOTBETCTBHS U CTeNeHU 3()(PEeKTHBHOCTH MPABOBOT0O BO3/IEHCTBHS Ha OOLIECTBEHHBIE OTHOLIEHHUS.

XapakTepHOll 0COOEHHOCTbIO COBPEMEHHOM IOPUCTIPYIEHLIUH SBISIETCS MPOCIeKUBaeMas TeHCHIUS
Ha COMMKEHHEe, B3aUMOIIPOHUKHOBEHUE M, B KOHEYHOM HTOr€, MHTETPALlMI0 HalpaBIEHUH M KOHLEMIUI
IIPaBOBOI HayKH.

Opunnyeckas Hayka M3ydaeT MpaBoO ¢ TOUYKH 3PEHHS OINPENICIEHHOM CHCTEMBbl COLIMAIbHBIX HOPM U
MPaBONPUMEHUTENbHON JesTenbHOCTH. lOpuanueckass Hayka B 00jacTH IpaBa pa3BUBaeTCs Kak
UCClieIoBaTeNbCKas JOKTpUHA. [Ipu 3TOM, HCHOJB3YIOTCA pPAa3JIMYHbIE METOJbl IMO3HAHMSA, MPU ITOM,
YUUTBIBAIOTCS TOJIOKEH 5 IPABOBOM TEOPHUHU.

IOpunnyeckas Hayka UMeeT TEOPETHUECKUE U MTPAKTUYECKHE 00IaCTH MCCIIEJOBAHUSI.

B ocHoBy Teopuu B H3ydyeHUM IIpaBa, IOpHAWYECKas Hayka (opMHpyeT KOHIENTyallbHO-
JTOKTPUHAJIbHBIE OCHOBBI Il TOHUMAHUS MPOUCXOAIUX coObITuii. dopmupyercs: onpezaeneHHas 001acTh
MO3HAHUII B CHCTEME BOCIHPHUATHS HPOUCXOAIIEH pealbHOCTH MU aHaliu3 €€ C MO3UIHUH Pa3IUYHbIX
MIPAaBOBBIX TEOpUi U KoHLENIMi. KoHeuHo, Teopus — 3TO TOJIBKO MO3HaBaTeNbHas AeITeIbHOCTh. OCHOBHAsS
1elb TEOPETUYECKOr0 aHajlh3a — H3YYEHHE COBPEMEHHOI'O COCTOSIHMS MpaBa COLHUAIbHBIX HOPM. ODTOT
IpoIecC HEBO3MOXKHO MPEJICTABUTH 0€3 MPaKTUYECKOT0 IPUMEHEHHUSI TEOPETHUECKUX MTO3HAHUH.

B ropunuyeckoil Hayke NpakTHKa WUIPAaeT OTPOMHYIO POJIb B M3YYEHHM IIPaBa C TOYKH 3pEHMS
¢unocogckoro noaxona.

CootHomenne mpaBa u ¢GuaocoGuu TPOUCXOMUT B UeloBeke. J1000W WHIWBHIYYM J>KHBET B
o01IecTBe, IpU 3TOM, (HOpMUpPYETCs OTIpeIeIeHHas! CBSI3b:

Jlnanocte — Ob6mecTBO — ['ocymapcTBo

Bes aTa cuctema coctouT u3 popM OOMIECTBEHHOTO CO3HAHMS, OCHOBAHHOTO HAa HAYYHOM TIOJXOJIE,
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410 (OPMHPYET OIpe/leeHHble NpaBOBble 3HaHUA. KakIblii M3 yKa3aHHBIX B JTOM IIEMOYKE SJIEMEHT
UCTOJB3YeT ONpEACICHHbIC IOCTH)KEHUS IOPUANYECKOM Hayku. CBS3YIOLUIMM 3JIEMEHTOM 3/ech OyneT
ABIAThCS. IpaBo. OHO obOecreunBaeT B3aMMOCBSI3b MEXKJY BCEMH HUMM U ONpEAEsieT Mepy IOJIKHOIO
IIOBE/ICHUS U BOCHPUATUS OOBEKTUBHOW peaibHOCTU. [l03HaHME MPOMCXOIUT C NMOHMMAaHUS IpaBa U €ro
MECTE B FOPUINYECKON HAyKE.

B yacTHOCTH, TMYHOCTH CBSI3aHA C OKPYXKAIOLIMM MUPOM U CO BCEMH IPOUCXOISIIMMHU IIPOLIECCAMU.
OTO0 OTpa)kaeTcs B Ipase.

®opmupoBaHue 00IIECTBA U €r0 CO3HAHKUE ITPOUCXOJUT Ha OCHOBAHUU IIPaBa U 3aKOHA. JINYHOCTH HE
MOJKET CYyLIeCTBOBaTb BHE OOILIECTBA, OHO NOJYMHEHO TEM IPABOBBIM HOPMAaM U TE€M 3aKOHaM, KOTOpbIE
OCHOBAHBI Ha IIPaBe.

I'ocymapcTBO HaZlEIEHO PacHOPAIUTEIIBHO-BIACTHBIMY ITOJIHOMOYHSAMU 110 OTHOLIEHUIO K JINYHOCTH
u obmectBy. MMeHHO OHO (opMHpYeT NODKHBI HOPMBI TOBEACHUS, KOTOPBIMH JIMYHOCTH JIOJDKHA
PYKOBOJICTBOBAThCSI B oOmiecTBe. M1 Bo Bcel 3TOH IernodYKe MOC/IENOBaTENIbHBIX CBA3EH BEIYLIYIO pOJIb
3aHHMMAaET MPaBo.

Crnenyer OTMETUTB, UTO B 3TO 1IETIOYKE OTCYTCTBYET 4eioBeK. Mbl ceifuac He OyaeM aHalIu3UpoBaTh
7IBA TIOHATHUS «UEJIOBEK» U «INYHOCTH», B OOJIBILICH CTENEHU 3TO aHAJIOrMuYHble MOHATUSA. TonbKO ciaenyeT
OTMETHTb, YTO B KauecTBe OOBEKTa HOPUIAMYECKOW HAYKH BBICTYIA€T HMEHHO UYEJIIOBEK CO BCEMHU
MPUCYIIMMU €My HOPMaMHU U ITpaBUJIaMU IIOBE/ICHUS.

B pamkax packpbITUs BOIIpOCa O COOTHOUIEHUWHU IOPUINYECKOM HaykH M (puiIocopckoro moaxona K
IpaBy CJEIyeT OTMETUTh, YTO KOHLENTYaJIbHO HEBO3MOXKHO OTBETHUTh HAa BOIPOC, YTO Takoe mpaso. He
PacKpbITa €ro CyIHOCTb U NIPEAHA3HAUYCHUE.

B 3axmroueHue cieqyer OTMETUTh, YTO OCHOBHAas 3ajJadya IpaBa — IIOMOYb YEJIOBEKY
caMOpealln30BaTbCs, TaK CKa3aTb, II0Ka3aTb BCE CBOM BO3MOXHOCTM B paMKax OIpPEAEICHHOIO
OOIIEeCTBEHHOTO couuyMma. [Ipu 3TOM, pOib TOCYAapCTBa 3aKIOYAETCsl B COOJIOJCHHM HOPM M TPaBUII
IIOBE/ICHHUS, YCTAHOBJIEHHBIX CAMUM JI€ TOCYIapCTBOM B BHJIE 3aKOHOB U HOPMaTHUBHO-TIPABOBBIX aKTOB.
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JIMBEPTAPHO-IOPUINYECKAS TEOPUSA TEOPETUKO-METOAOJOI'MYECKHUE
OCOBEHHOCTH

LIBERTARIAN-LEGAL THEORY THEORETICAL AND METHODOLOGICAL
FEATURES

AnHoTanus: JIuGepraTHO-IOpUANYECKas TEOPUS OCHOBBIBAETCS HA TOM, YTO OCHOBHBIM 3JIEMEHTOM
rocyaapcCrTBa ABJIACTCA IMPOTPECC CBO60I[LI. Ota TEOpUA OTIINYHA OT APYIUx KOHLIeHLII/Ifl TEM, 4YTO, TPAKTY:
HpO6J’I€MBI BO3HHMKHOBCHMUI IMpaBa U rocyaapCrBa OHAa MPOBOAUT TECCHYIO CBA3L C ONPCACICHHBIM aACIICKTOM
IMNOHUMAHHA HX CYHIHOCTH. OpraHI/ISaHI/IOHHO-HpaBOBHe (l)OpMLI NpeACTABIIAIOT coboit CHHHCTBCHHOﬁ
(dbopMoil cyliecTBOBaHMS IpaBa, TO €CTh, CBOOOAA BBbIpaXkaeTcs TOJIbKO B IpaBoBOil (opme. B nmanHoOl
pa60Te pacCMOTPCHBIL 0COOEHHOCTH TECOPCTUKO-MCTOAOJIOTMUCCKOTO aHalln3a HH6€pTaTHO-10pHI[HHCCKOﬁ
TEOPHH.

Abstract: The libertarian-legal theory is based on the fact that the main element of the state is the
progress of freedom. This theory differs from other concepts in that, interpreting the problems of the
emergence of law and the state, it draws a close connection with a certain aspect of understanding their
essence. Organizational and legal forms represent the only form of existence of law, that is, freedom is
expressed only in a legal form. In this paper, the features of the theoretical and methodological analysis of
the libertarian-legal theory are considered.

KiaroueBbie ciioBa: J'II/I6epTaTHO-IOpI/I,Z[I/I‘-ICCKa$I TeOopus:, CBO6OILa, TCOPCTUKO-MCTONOJIOTNICCKHUC
0COOEHHOCTH, MPaBOIIOHUMaHKE, (POpMaTHLHOE PABEHCTBO, MTPaBOBasT KOHIICTIITHS

Keywords: libertarian-legal theory, freedom, theoretical and methodological features, legal
understanding, formal equality, legal concept

B mpaBoBO¥ KOHIIETIMH CYIIECTBYET MHOTO Teopuid U (PritocodCKux CyKIEHHH O cCBOOOIE U eé
Mepax. B X OCHOBY MOJIOXEH aHaJIM3 MpaBa, €ro OCHOBHBIC MOHATHUS U TEHICHUUHU. TO ecTh, TUCKYCCHS O
TOM, YTO €CTh MPABO CBSI3aHA C AaHAJIM30M U peanu3alieil onpeeIeHHbIX TEOPETUUECKUX COCTABISIOIIMX.

Ocoboe MecTo BO Bcelt 3TON JOKTpUHE 3aHUMAET JIHOepTaTHO-IopuanuecKkas Teopus. OHa BO3HUKIIA
B 70-¢ rombr XX Beka. MHOTHE TIPaBOBEIBI HA3BIBAIOT €€ TEOPUEH COBETCKOT0 00pasiia.

JIuGepTaTHO-FOpUIMYECKasl TEOpUs TONyddia CBOE Ha3BaHME OT JIaTMHCKOro ciosa libertas
(cBOOOMA): «IIOTOMY, UYTO TIPaBO, COTJACHO JAHHOM TPAKTOBKE, BKJIIOYAaeT B ce0sl (OHTOJOTHYECKH,
THOCEOJIOTUYECKH MAKCHOJIOTHYECKH) CBOOOY (CBOOOAY MHIMBHJIOB); CJIOBO K€ «OPUIUYCCKUN» (OT JaT.
IUS — «IIpaBO») O3HAYaeT «IIPABOBOW» (a HE «IOPUCHPYICHYECCKUI», T.€. HE OTHOCSAIIMUCS JHIIb K
CHelHaNbHON cdepe IpUINnYecKo HayKHl) U UCIOIb30BAaHO AJIsi 0003HAYEHHS OTINYHS YIIOMSHYTOIO THIIA
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HPaBOIIOHUMAHWUSI, C OJHOW CTOPOHBI, OT FOoCHAaTypaiu3Ma (OT Jat. iusnaturale — «ecrecTBeHHOE TpaBoy), ¢
apyroit — ot jerm3ma (oT jar. lex — «3akoH») Kak 00OOIIEHHOr0 HAaMMEHOBAaHHS BCEX IMO3UTHBUCTCKUX
yaenuit ornpasey [1]. Tak 06 3Toit Teopun nucan e€¢ arop B.C. Hepcecsnir.

[IpaBo ObLTO OCHOBaHO Ha npuHIHNE (opManbHOro paBeHcTBa. OH BKIOYan B cebe TpH
COCTAaBJISAIOLIHE:

- OIMHAKOBAs JUIsl BCEX paBHAs Mepa peryIupoBaHus;

- cB0003;

-CIIPaBEAJIMBOCTb.

[Ipu 3TOM, 4YETKOro M €IUHOOOPAa3HOro MOHATHS CBOOOJBI W CHpaBeAduBOCTH HeT. Kaxaplii
IIpaBOBEJl TPAKTYeT WX MO-cBoeMy. OJHU NpPUBS3BIBAIOT HUX K HEOIPAHUYEHHOMY pPACIOPSHKEHUIO
MaTepHalbHbIMU OJaramu, APyrue COOTHOCAT C IOBEICHUYECKMMH XapakTepucTUkamMu. OIHHUM CIIOBOM,
OPUHIUI (OPMATTEHOTO PAaBEHCTBA BBI3BAT MHOT'O JHCKYCCHIA, HEXETH C(OPMYIHPOBAT YETKYIO TPAKTOBKY
HNOHATUIHOTIO amnmnapara.

Cam B.C. HepcecsH1y onpeenui 3TU TPU COCTaBISIOLINE, B KAUECTBE CYUIHOCTHBIX MPU3HAKOB U
OIIpeIeNINI UX CIEIYIOLUM 00pa3oM:

- (popmanbpHOE PaBEHCTBO — CYIIECTBYIOT Pa3IMYHBIE KATETOPUH JIIOJCH, WX OOBEIMHSAET TOJBKO
OJTHO, 3TO €JIMHas Mepa 1 o0u1ast popMa J103BOJICHHI;

- (popmanpHa cBOOONA — BCE JIOAM MOJAYMHEHBI €AUMHONW PABHOM Mepe J03BOJIEHHH, NEHCTBYIOT B
COOTBETCTBHUHM C UX €AUHON (POpMOM, HO OHU (POPMaTbHO HE3ABUCHUMBI APYT OT APYra;

- (hopMasbHas CrpaBeJIMBOCTh — Mepa U (opMa J03BOJIEHUM OIMHAKOBBI JUISl BCEX, JO3BOJICHUS,
3aIpeThl UMEIOT OJAMHAKOBYIO MEPY U OJIMHAKOBYIO (OpMY.

Takum oOpa3om, I BCeX JIOEH B Ka4eCTBE €IMHOTO BBICTYIAIOT PaBHBIE MEpHl U o0mas ¢popma
no3BosieHni. Hukakux pa3nuuuii He CyIiecTBYeT.

B.C. HepcecsiHiy onpenenun mpaBo, Kak ocoOyro (opMmy B3auMOAECUCTBUS MEXAY YYaCTHUKaAMHU
IIPaBOOTHOILIICHUH, OCHOBaHHYIO Ha PaBHOM Mepe CBOOOBI U CIIpaBeUIMBOCTH. [Ipu 3TOM, Bce CyOBEKTHI
SIBJIIIOTCSI HE3aBUCUMbBIMU M HE TTOTYMHEHBI OJIUH JIPYTOMY.

Takum 00pa3oM, MpH PacKpbITUU MPUHIMIA (GOPMATIBLHOIO PAaBEHCTBA B JIMOEPTapHO-IOPUANYECKOM
TEOpUHU YKa3bIBA€TCSI HA TO, YTO (PAKTUUECKH HEpaBHBbIE MO CBOEH MPHUPOJIE MHAMBUABI, BCTyHas MEXIY
co00if BO B3aUMOOTHOILIEHUSI, IEHCTBYIOT HE3aBUCUMO JIpYT OT JIpyra, UMesl paBHbIE BO3MOKHOCTH U TIPaBa,
UX MOCTYIKH PETYJIUPYIOTCSI €TUHBIMU [TPaBOBBIMU HOpMamH [3].

Bo3nukaer onpeneneHHas cucrtemMa, Koropas (GOpPMHpPYET paBHbBIE IPaBOBbIE BO3MOXKHOCTH,
OCHOBaHHbIE Ha (OpMaIbHONH Mepe, PAaBEHCTBE U CIPABEIIMBOCTU. JTO 00pa3zyeT MOHATHE MpaBa B TOU
CTEIeHH, B KOTOPOI OHO J0JIPKHO COOTBETCTBOBATH JIMOEPTATHO-IOPUANYECKON KOHLICIIIIHH.

Bo3HukaeT 3akoHOMEpHBI BOIPOC, BEAb MPaBO (GOPMUPYET 3aKOH, KaK B JIaHHOM cllyyae OyneT
(bopMHpOBATHCS CXOJICTBO U pa3ziMyue MpaBa U 3akoHa?

Kak wu3BecTHO, CymiecTByeT JaBa THNa IPABOINPUMEHEHHs, IEPBbII — JETMCTCKUN, BTOPOUM —
€CTECTBEHHO-TIPABOBOM.

[TocnenoBareny JIETMCTCKOTO TUIIA TPABONPUMEHEHHSI CUUTAIOT, YTO MPaBO SBJISETCS CBOEOOPA3HBIM
IIPOJYKTOM TOCYAAPCTBEHHOM BOJIM, B 3aKOHE BBIPA)KAETCS €r0 BOJIA, BIACTh, MPEANUCAHMS, YCMOTPEHUS,
CYBEPEHUTET SABIISETCS NPUHYAUTEIHHO-YCTaHOBICHHBIM.

EcTecTBEHHO-IPaBOBOM THUII MPAaBOBEACHMSI OCHOBAH HAa TOM, YTO CYLIECTBYET JBa THUIA CHCTEMBI
npaBa — €CTeCTBEHHOe M To3uTHBHOE. [lo3uTMBHOE mpaBo SABJISETCS OQPUIMATBLHO JEHCTBYIOLINM,
NPU3HAHHBIM B TOCY/AAapCTBE, €r0 BBIpaXXEHHUE — ITO 3aKoH. JIuGepraTHas KOHIENIMs MpaBa OCHOBaHA Ha
TOM, YTO OJJHOBPEMEHHO CYIIECTBYIOT MPABO U 3aKOH, 3TO JiBe (POpMBbI BbIpakeHUs NpaBa. KoneuHo, TpynHO
ce0e MpencTaBUTh, YTO MPABO M 3aKOH JIBE€ COBMECTHMBIE KaT€rOpHHM, JEHCTBYIOIIME PABHO M B PABHOM
CTETeHU OIpenenstone GopmMalbHOe paBeHCTBO. BMmecTte ¢ TeM, MMEHHO NpaBo (HOpPMHPYET 3aKOHBI B
KOHKPETHOM O0OIIecTBE, OHO SBJISAETCS BBIPAKEHHUEM BOJM IPABSILEro Kiacca. 3aKOH pEryiumpyeT Bce
MPaBOOTHOIIIEHUs B 0O0IIEeCTBE, OOecreunBacT CBOOOJY W CIPaBEUIMBOCTH B oOmmiecTBe. JIMUHOCTH M
OO0IIIECTBO TaKXe SIBISIOTCS CBOOOJHBIMU B CBOEM MPABOBOM BHIOOpE M (POPMHUPYIOT CIIpaBeIMBOE MPABO
[4].

KoneuHo, He0OXOAMMO yUYUTHIBATh, YTO JIOOOMY HMCTOPHUECKOMY IEPUONY, JIFOOOMY TOCYIapCTBY
CBOWCTBEHHbl CBOM TIOHUMaHHS MEphl, CHPaBEAJIUBOCTH U cBOOOAbl. Kaxaplii ompenenser 3To
HNPUMEHUTEIBHO K CBOEMY OHUMaHHUIO 1 MUPOBO33PEHUIO.

BonbmmM moacrnopeeM B 3TOM SIBISIETCS M3YYEHHUE TEOPETHKO-METOJ0JOIMYECKHX OCOOCHHOCTEH
KOHKpETHO! Teopuu. MccnenoBanue npaBoBOil CUCTEMBI BCET/1a OCHOBBIBAETCS HA CIEAYIOIINUX KPUTEPUSX:
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- HOBU3HA — YTO HOBOI'O BHECJIA ONIPEIEICHHAS TPaBOBasi KOHLIECTILMS B pa3BUTHE ITPABOBOM TEOPHH;

- W3y4YEHHE TOCyJIapCTBEHHO-TIPABOBBIX 3aKOHOMEPHOCTEH C TOYKH 3pEHHUS MEpbI, CBOOOABI H
CIIPaBEUIMBOCTH;

- (hopMuUpOBaHKE U pean3alus IPUIMUECKON U IPABOIPUMEHUTEIBHON TPAKTHKY;

- B3aUMO/ICHCTBHE PA3JIMYHBIX IIPABOBBIX ABJICHUN MEKIY COOOM.

OTH OCHOBOIIOJIATAIONINE TEOPETHKO-METOJ0JIOINYECKUE OCOOCHHOCTH IMPUCYIIM U JIHOEpTaTHO-
ropuandyeckoil Teopun. EE HOBU3HA 3aKiO4aeTcss B HOBOM OCMBICIIEHHM HPUHIMIA (HOpManbHOTO
PaBEHCTBA, pealn3aluy MOHUMaHUs Mepbl, CBOOOIBI M CIPABEAIUBOCTH, a TAK)KE HOBOE ONPEACICHUE 3TUX
MOHATUH ¢ TOYKH 3peHUst POPMUPOBAHUS MOHATHS IIPABA.

HoBu3Ha u3ydeHus rocynapCTBEHHO-IIPABOBBIX 3aKOHOMEPHOCTEM Ompenensercss O0ObEKTUBHBIMU,
CYIIECTBEHHBIMH, HEOOXOIUMBIMH, IIOBTOPSIOLUIMMUCS CBA3SIMM MEXAY TIOCYIapCTBEHHO-IIPABOBBIMU
aBiieHussMU [5]. OHM OnpenensitoTcsl COOTBETCTBYIOIMMHU IOPUAMYECKUMHU cBoiicTBamu. ['oBOpsi uHaue,
IIPOMCXOJUT CBOEOOpPA3HOE COOTHOIIEHHE IPUHLUIIOB IIpaBa, 3aKOHa M 3aKkoHOMepHocTe. MmeHHO
roCy/1apCTBEHHO-IIPABOBHIE 3aKOHOMEPHOCTH OIPEAEISIOT CBOWCTBA BCEX IMPOUCXOIAILIMX SIBICHUHM, UX
B3alMOCBS3b.

JIrobasi Teopus CBA3aHAa C HESCHOCTSMH, HETOYHOCTSMH W OIPEICIICHHBIMU IPOTUBOPEUHSIMH,
KOTOpPbIE IPUBOJAAT K (POPMHUPOBAHUIO U peaIN3alluy IOPUINYECKON 1 MpaBONPUMEHUTEIBHON NMPaKTUKH. B
KayecTBE OCHOBHOI'O OpraHa, KOTOpBIM OOEcledYMBaeT IOJHOTY M CBOEBPEMEHHOCTb 3TOrO IIpolecca,
BBICTYNAET CyA. DTO UCXOAUT M3 MpHUHLUNA 00Ie00s3aTeIbHOCTH cyqeOHoro akrta. [lopoil, aHamu3upys
KOHKPETHYI0 KOH(JIMKTYIO CHUTyallMl0 M HOPMBbI IIPaBOBOTO PEryJIUpOBaHuUs, CyZ, B Ipeleiaax CBOUX
IIOJIHOMOYHUH Pa3bsCHIET T€ WIM HHbBIE IIOJOKEHUS 3aKOHOAATEIbHBIX akTOB. dakTHuecku peub UAET O
IIPUMEHEHUH IIpaBa U HOPMBbI 3aKOHA.

Takum 00pa3oM, MpPEICTABICHHbIE KPUTEPUU TEOPETUKO-METOJOJOTHUECKUX OCOOEHHOCTEH
OPUCYIIH ¥ JIMOEPTATHO-IOPUANYECKONH TEOpHH. OJTO CBS3aHO C HOBBIM TOHMMAaHHEM IPHHLIUIA
(opManbHOrO pPaBEHCTBA, OMNpPEJEIEHHEM CBOOOJBI M CHPABEIJIMBOCTH HMCXOJ M3 MOHMMAHMs MpaBa U
3aKOHA.

KoneuHo, nmubepraTHO-topuaANYEeCcKast TEOpUsl UMEET ONpeAeTIEHHbIE HEJOCTATKH, HO OHU TOJHOCTbIO
KOMIIEHCUPYIOTCS (PUIIOCO()CKUM U TMPaBOBBIM AHAJIW30M TEOPETUKO-METOJI0JIOTHYECKUX OCOOEHHOCTEN
YKa3aHHOU TEOPHH.
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VIK 34
K BOITPOCY OF O®OPMJIEHUAM TPYJIOBBIX OTHOINEHUI C CAMO3AHSTBHIMUA

ON THE ISSUE OF REGISTRATION OF LABOR RELATIONS WITH THE SELF-
EMPLOYED

AHHOTaHI/[SI. HpI/IBJ'IeLIeHI/IC CaAMO3aHATBIX I'paKJaH K BBIITOJIHCHHUIO OIIPCACICHHBIX pa60T ABJIACTCA
yIOOHBIM CHOCOOOM COTPYJHHYECTBA 3aKa3uMKa W HCIIOJHHUTENS — 3aKa34yuK IoiydaeT 3(p(EKTUBHOTO
cricnuajamcra, CIIOCOOHOr0 0OKa3aThb H606XOI[I/IMBIG YCiIyru, HO HE HECCT IIpU OTOM CTAHAAPTHBIX
o0s3aTenbeTB padoronatens. OmHAKo HEOOXOAWMO YYHMTHIBATH 3aKOHONATENFHBIA 3alpeT Ha IMOAMEHY
TPYHAOBBIX OTHOIIIEHUH UHBIMHU CIIOCOOaMU COTPYAHHUYCCTBA. B ,HaHHOfI CTaTheC l'IOI[pO6HO pPacCMOTPCHO, YEM
TDYILOBOﬁ JOTOBOP OTIHMYACTCA OT JOIOBOpa I'paXAaHCKO-IIPABOBOI'O XapaKTEpa M Ha KAKHC HIOAHCHI
cJIeayer O6paTI/ITL BHUMAHHUC 3aKa34YUKY IIpU COTPYAHUICCTBEC C CaAaMO3aHATBIM JIMITOM.

Abstract. Attracting self-employed citizens to perform certain works is a convenient way of
cooperation between the customer and the contractor - the customer receives an effective specialist capable
of providing the necessary services, but does not bear the standard obligations of the employer. However, it
is necessary to take into account the legislative prohibition on the substitution of labor relations by other
means of cooperation. This article discusses in detail how an employment contract differs from a civil
contract and what nuances the customer should pay attention to when cooperating with a self-employed
person.

KiaoueBble ciioBa: CaMO3aHATOCTb, HAOTOBOp TPAXKIAAHCKO-IIPABOBOTO XapaKTEpa, OTHOILICHHA
3aKa3dyuKa U UCITOJIHUTECIIA, HaJIOTOBBIH PEXKUM, COTPYAHHUYCCTBO.

Keywords: self-employment, civil contract, customer and contractor relations, tax regime,
cooperation.

['maBHBIM MPEUMYIIECTBOM COTpPYIHHYECTBAa OM3HECA C CAMO3AHATHIMHU JIMLAMH MOXKHO Ha3BaTh
HSKOHOMHIO OrojkeTa. CaMo3aHAThIe Ipa)</1aHe caMM OIUIaYMBAIOT CBOM HAJIOTH, UM HE MPEIOCTaBISIOTCS
BBIIUIAThI, MpeaycMoTpeHHble TpynoBeiM kojekcoM P® (ormyck, GonpHUYHBIA JuCT). [loaToMy MHOrme
NPEINpPUHUMATENIN 33JyMbIBAIOTCSI O TOM, 4TOOBI TMEPEeBECTH CBOMX IITATHBIX COTPYAHMKOB B CTaTyC
camo3aHATHIX [1]. OgHAKO CYIIECTBYIOT HEKOTOPBIC HIOAHCHI, HA KOTOPBIE HEOOXOAMMO OOpPaTHUTh BHUMAHUE
IIPU IPUHATHH TaKOTO PELIEHUS.

[Ipexxne Bcero, cienyeT YTOYHHUTh, YTO CO IITAaTHBIM MEPCOHAIOM paboTOJaTelNsi CBS3bIBAIOT
TPYJOBBIE OTHOIIEHHUS, & C CAMO3aHATBIMM JINLAMHU — TPAKIAHCKO-IIPABOBBIC, M MEXKIY ITUMH MOHATUIMU
€CThb pa3HMIa. B OTHOWIEHHSX € caMO3aHATHIM JHIIOM paboToJaTeNb BBICTYHAET B POJIM 3aKa3yuKa
(xnmenTa). CrenoBaTeNlbHO, C CaMO3aHATHIMM JIHIIAMU HEOOXOJIUMO 3aKJI4aTh HE TPYAOBOW JOTOBOP,
JIOTOBODP TpakaHcko-mpaBoBoro xapakrepa (I'TIX) [2].

Horosop I'TIX 3akmrouaeTcs CTPOro Ha MEPUOJ BBINOJIHEHHs pabOThl WIIM OKazaHUS YCIyr, a
TPYJIOBOH JIOTOBOP — HAa HEOMPEEIEHHBIN Cpok. B TpynoBoM g0oroBope yka3bIBaeTcs IpaBa U 00s13aHHOCTH
cropoH. Tak, mpu HaIW4YMM TPYAOBOIO JIOroBopa paboToiarenb 00s3aH NPEAOCTaBUTH PaOOTHUKY
€XKEroJIHbIM OIUIaYMBaeMBbIil OTIYCK, TOCOOHME MO OOJE3HU U YXOIy 3a JeThbMH, a TaKKe APyrue rapaHTHH,
COTJIACHO TOJIOKeHUsiM TpymoBoro kojaekca P®. YBomuTh COTpyaHHKA, pabOTAIOMIETO IO TPYAOBOMY
JIOTOBOPY, JOCTATOYHO CIOXKHO. [ pa’k1aHCKO-TpaBOBbIE OTHOLIEHUS C CAMO3aHATHIM JINLIOM PErYIUPYIOTCS
I'paxnanckum komekcom P®, a Takke HEKOTOphIMH (elepalbHBIMU 3aKOHaAMH. B ciiydae mpuMeHeHus
noropopa I'TIX TepMHH «yBOJBHEHHE» HE MPEAYCMOTPEH — OTHOLIEHUS MEXAY 3aKa3dyukoM |
HCIIOJIHUTENIEM 3aKaHYMBAIOTCSI BMECTE CO CPOKOM JAEWCTBHS JIOrOBOopa (WM paHbIE, €CIM TaK pelnia
OJlHA WJIH 00€ CTOPOHBI).

Cy1iecTByeT HECKOJIbKO OCHOBHBIX MPHU3HAKOB, MO KOTOPHIM KOHTPOJHMPYIOIIHE OU3HEC OpraHbl,
Hanpumep, PHC u PocTpya, MOryT NpU3HaTh Ipa)kAaHCKO-IIPABOBBIE OTHOLIEHMSI C CAMO3AHSATHIM JIMLIOM
TPYJIOBBIMHU U HAJIOKUTh HA OPTaHU3ALUIO IITPA(QHBIE CAHKIUH.
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Bo-nepBrix, B ciiydae ¢ goroBopoM ['TIX wucnomHutens «mmpojaer» OKOHYATEIbHBIA pPe3ysbTaT
CBOETO TPy/ia 3a CTPOTO OTOBOPEHHYIO cymMMy. [Ipy 3TOM 3aKa3uuk HE KOHTPOIUPYET X0 padoTa, a TOIBKO
MPUHUMAET WM HE NPUHUMAET ee pe3yabTaT. Eciau pe3ynbTaT COOTBETCTBYET TEXHUYECKOMY 3aJ[aHHIo,
3aKa34MK JOJHKEH MOJTHOCTBIO OIUIATHTh 3aKa3, II000e N3MEHEHUE 3aaHus TIPEAToNaraeT JONOJHUTEIbHYIO
OIJIaTy, TaK Kak SBJSETCS HOBBIM 3aKka3oM. [Ipoiiecc paboThl MITATHOTO COTPYAHUKA CTPOUTCS MHAYE — OH
MOXET TepeleNbIBaTh WM JONOJHATH pe3yldbTaT CBOEW paboTbl MO TPeOOBAHUIO PYKOBOIUTEIS
HEOTrpaHMYEHHOE KOJIMUYECTBO pa3 3a YTBEPKACHHBIN OKJaj 0e3 JOIIaThl.

Bo-BTOpBIX, MOAO3pEHNE TPOBEPAIONINX CIIYKO O HAIUYUU TPYIOBBIX OTHOIIEHUN MOXET BHI3BATh
TO, YTO CaMO3aHATHIA paboTaeT mo rpaduky, a TaKkKe HMEeT MOCTOSIHHOE MecTo paboTel B oduce. Y
CaMO3aHATOTO JIUIIA, MPEACTABISAIONIEr0 yciayru mo jgoroBopy ['TIX, mo ompeneneHHio HE MOXET OBITH
rpaduka pabotel. OH He MOJUUHSETCS BHYTPEHHEMY PACIOPSIKY KOMIAHUH U paboTaeT Tornaa, Koraa emy
yoOHO, TPUACPKUBASACH 33/JaHHOTO CpPOKa BBHIMONHEHUS 3anaHus. Kpome Toro, ecnmm B KOMITAHUU
CYLIECTBYET CHUCTeMa B3bICKAaHUN U TOOMIPEHUH (HampuMep, BHITOBOp, MpeMHus), TO Ha pabOTHHKA IO
norosopy I'TIX oHa He pacripocTpaHsiercs.

B-TpeTbux — perynsipHOCTb BBIILJIAT M JJIUTEIBHOCTH CPOKa JIOTOBOpPA TAKXKE SIBJISIOTCS MOBOJIOM
YCOMHHTBCA B mpaBomepHOCTH 3akimtoueHus aoroopa [TIX. Tak, ecam goroop I'TIX 3akmtoueH Ha
JUITUTEIBHBIA CPOK (Hampumep, 0oJiee rojia) UM €ro 4acTo MPOAJIeBAIOT, TO 3TO CYIIECTBEHHBIN MOBOJ [
MePEeKBATH(PUKAIIUN TAKOTO JOTOBOPA B TPYIOBOM.

B cnyuae, ecnu @HC BBIABUT BBILIENEPEYUCICHHBIE HAPYIIEHUS M PACLHEHUT ATO KaK MOJIMEHY
TPYIOBBIX  OTHOIICHWH TIpaXJIaHCKO-MPAaBOBBIMM, TO B OTOM CjlIy4ae Ha HHAUBUIYaTbHOTO
npearnpuHuMarens Oyaer HajoxeH mrpad B pasmepe A0 10 Teicau pyoieit; Ha opuanyeckoe nuio — 10 100
ThICSTY pyOsei. JJoIKHOCTHBIX JiHIl (HampuMep, PyKOBOJIUTENS OTAENa KaJIpoB) TaKKe MOTYT OIITpadoBaTh
(1a cymmy a0 20 ThIcsSY pyOmeil) uin IucKkBanuUIMPOBaTh HA CPOK A0 Tpex JeT [3].

Kpome Toro, Om3Hec Moryt oxuaatb U Apyrue npoOnembl. HamoroBas wuHCnekuusi BIIpaBe
notpeboBathk BhiuiatuTh Bce HADJII (13%) u ctpaxossie B3HOCH (30%) 3a Takoro pabOTHHKA M B3BICKATh
MEHU 3a MPOCPOYKY YIUIaThl HajnoroB. Ecnu umeer mecto rpyboe HapyiieHue (pabOTHHUKOB OKa3ajloch
00JIbIIIOE KOIWYECTBO), KOTOPOE TMOBIEKIO 32 COOON CYIECTBEHHOE 3aHMKEHUE HAJIOTOBOM 0a3bl, TO Ha
opraHuzanuio Oyner HajoxeH mTpad B pasmepe 20% OT CyMMBbl HEYIUTAU€HHOTO Hajora (CTpaxOBBIX
B3HOCOB), TIPY 3TOM MHUHHMMAJBHBIN pasmep mrpacda coctaBut 40 Teicsay pyoneid. B ciydae, ecnu koMnaHus
HE YIJIaTUJa B3HOCHI M HAJIOTM Ha cyMMmy Oosee 15 MUIUTHOHOB pyOseil, ee pPyKOBOAUTENIIO TPO3UT
yroJIOBHasi OTBETCTBEHHOCTH [4].

B-uerBepthixX, TepMmuHOIOrHa Aoroopos I'TIX He mpeanosaraer Ha3BaHus AOKHOCTEW. Hammume
Ha3BaHUM JOJDKHOCTEN OJMH U3 MEPBBIX NPU3HAKOB TPYAOBBIX OTHOLIEHWH, a norosop I'TIX, kak cka3aHo
BBIIIIE, TOJDKEH MPEAYyCMaTPUBATh TOJIBKO Pe3yabTaT TPya, a HEe POJb pabOTHUKA B CTPYKTYpPE KOMIIAHUHU.
Kpome Toro, HECOMHEHHBIM MPU3HAKOM TPYJIOBBIX OTHOLIEHUH SBIISIETCS MPEAOCTABICHUE UCTIOIHUTEISAM
BBIXOJIHBIX M OTITYCKHBIX JTHEH.

B cBoem wunpopmannonHom OromereHe PHC orMewaer, 4To B IENAX MPEAOTBpAIICHUS
HCIOJIb30BAaHUS PA3JIMYHBIX CXEM «yXOZa» OT HaJIOrOB M ONTHMHU3alMU Tpaduka MpOBEpOK, pa3padboTaHa
crenuaigbHas CHCTeMa CKOPHMHIa, KOTOpas B PEXHME pPEAJIbHOrO BPEMEHHU BBISBISIET OpraHu3aluu ¢
MPU3HAKAMHU TIOJIMEHBI TPYIOBBIX OTHOIICHHH caMO3aHAThIMHA. CHCTeMa HAaJTU3UPYET YaCTOTY U MCTOYHHKHU
BBHITUIAT, OTHOIICHHS CaMO3aHATHIX W OBIBIIMX paboTonaTenell — Mo pe3yabTaTaM aHalIHW3a BBISBISIOTCS
OpraHM3aIliK C BHICOKUM YPOBHEM pucka [5].

TakuM oOpazom, mpexae 4yeM O(GOpPMHTH COTPYAHMUYECTBO C CAMO3AHSTHIM JIUIIOM HEOOXOAMMO
npodeccnoHanbHO TOJOWTH K COCTaBlIeHHIO TUroBoro jaorosopa I'TIX, rae Oyaer ykasaHo, 4To ormiarta
MIPOM3BOJUTCS 3a Pe3yabTaT TPyJa, a HE 3a MPOIecC; HE OCYIIECTBISAECTCS KOHTPOJIb 3a XOIOM paboThI;
paboTa TPOUCXOMT 3a TpenenaMu odrica 3aKa3unka (3TO HEe CTPOro o0s3aTeIbHOE, HO BAKHOE YCIOBHE) U
Apyrue HeoOXOqUMBbIE TETaJIH.

CrnenyeT Takke y4ecTb, UTO TPakIaHUH MOXKET paboTaTh MO TPYAOBOMY JI0TOBOPY U OJTHOBPEMEHHO
ObITh camo3aHATBIM [6]. OmHAKO TPH ITOM HENb3sS OKA3hIBaTh YCIYyTd B KAuyeCTBE CaMO3aHSITOTrO
HBIHEITHEMY, a TaK)kKe OBIBIIEMY PYKOBOJUTENIO B TEUEHHE JABYX JIeT co AHS yBoJbHeHus [7]. Kome Toro,
MOXET OKa3aThbCsl, YTO PYKOBOAMUTENb opraHu3auuu 3axmoums jporoBop ['TIX panbiie, yem cnenuamuct
BCTaJl HA Yy4€T WJIM TOIJa, KOTJIa CaMO3aHATHINM YXKe IMOTEpsul 3TOT CTaTyc (B cllydae, €ClH €ro J0XO0J
npeBbIcuI 2,4 MITH py0. B TO1).

Uto0Obl n30€XKaTh BHIIICHA3BAHHBIX MPOOJIEM NIPU COTPYIHUYECTBE C CAMO3AHSITHIM JIUIIOM CIIEyeT
MIPUIEPKUBATHCS CIEAYIOUINX OOLIUX MPaBUIIL:
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- HE 3aKJII0YaTh JOTOBOP C OBIBIIMMH COTPYJHHKaMH paHee, 4eM 4Yepe3 JABa roja Iocie
YBOJIbHEHUS;

- npodeccnoHalbHO MOAXOAUTh K COCTaBlieHHWI0 TuUmoBoro gorosopa [TIX, wu3beras
XapaKkTepHBIX I TPYLOBOTO AOrOBOpa (GOPMYIHPOBOK — «pabouee BpeMs», «pabouee MeCTo;

- nepesl KaX 101 BhIIIATOW BO3HArpaXA€HUs IIPOBEPATH CTaTyCc camo3aHaroro Ha caiite ®HC;

— yOeUTCS B TOM, YTO Y CAMO3aHSATOTO €CTh APYI'HE 3aKa34UHKH.

OmIaTuTh yCIyru CaMO3aHATOTO MOKHO HECKOJIBKUMH CIIOCOOAMHU:

— I10 CYETY;

— 10 PEKBU3UTaM JIMYHOMN KapThl;

— 110 HOMEPY JIEKTPOHHOI'0 KOILIEIbKA.

[Tpu sTOM 32 Kaxayr (UHAHCOBYIO OIepaluio HeobxonuMo TpeboBaTh yek. B cimyuae, koraa mo
KaKOW-11M00 MpUYMHE CaMO3aHATBHIM BEPHYJ YIIAUEHHYI0 CYMMY M aHHYJIUpPOBal 4YeK, HE00X0IuMO
MepPeCcYUTaTh PacXoAbl U CyMMY Hajora.

OtpenpHO cleayeT YHNOMSIHYTH O TOM, UYTO IOpUJIMYECKas NpaKTHKa [0 CiIy4asM HapyleHUi
COTPYJHHYECTBA C CaMO3aHATHIMU IIOKa HAXOAWTCsS B craguu QopmupoBaHus. Hecmorps Ha TO, 4TO
CaMO3aHsThIE TPaX/aHe SBJIAIOTCS YJICHAMH NPEAIPUHUMATEIbCKON IEATEIbHOCTH, 3HAUUTEIbHA YaCTh UX
mpaB M OO0S3aHHOCTEW HE pEryaupyercss JACWCTBYIOUIMM 3aKOHOJATENbCTBOM, NPUMEHSEMBIM K
TpaauIUOHHBIM npeanpustusM. Tak, B AIIK P®, onpenemnstoniem nopsaok padboTel apOUTPakHBIX CYIO0B B
Poccun, He ynoMuHaeTcs, 4T0 B KOMIETEHIIMIO 3TUX CYJOB BXOJSAT BOMPOCHI ACSITEILHOCTH CaMO3aHSATHIX
rpaXJaH B KadyecTBE IUIATEIBIIMKOB Hajora Ha mpuObUib. [1o 3TON mpuuymHE CHOPBI, BO3HUKAIOMIME B
pamMKax JOTOBOPHBIX OTHOIIEHUH C CaMO3aHATHIMH TpakJaHAaMH, B OTJIMYHME OT CIOPOB C APYTUMHU
NpeANPUHUMATEIISIMH, HE MOTYT OBITh pa3pelieHsl B apoutpaxe [8]. s HaHMMaTens yciiyr caMo3aHsITOro
JUIa ATOT HIOAHC MOXKET CTaTh CEpPhe3HOM mpobiieMoil — B ciaydae KOHQIMKTa C CaMO3aHITBHIM
IpaXJIaHUHOM €My IpuieTcsi oOpalaThCs B CyIbl O0IIEH IOPUCAUKIMH, YTO, IOMUMO IIPOYUX HEYAOOCTB,
BKJIIOUYAET IPYTUE CPOKHU PA3PELICHUSI CIIOPOB.
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OPI'AHU3ALIMOHHO-ITPABOBAS CUCTEMA YIIPABJIEHUSA
3IPABOOXPAHEHUEM

ORGANIZATIONAL AND LEGAL SYSTEM OF HEALTH CARE MANAGEMENT

AHHOTaHI/IH. COBpeMeHHHﬁ JTaIll pa3sBUTHA OTE€YECTBEHHONI CHUCTCMbI 3APaBOOXpPAaHCHUA
3HAMEHYETCsI, TPEXKIe BCero, ee pedopMupoBaHMEM, TJIABHOW MABMXKYIIEH CHUJIOM KOTOPOTO SIBIISETCS
KOMITJICKC HpO6J'IeM HaHHOHaHBHOﬁ CUCTCMbI 3IpaBOOXPaHCHUA, BKIIHOYasa np06neMy HU3KOH COLUaJIbHO-
HKOHOMHYECKOH 3 (HEKTUBHOCTH €€ IeATEIbHOCTH.

B xome mnpoBogumoil pedopMBl, COBPEMEHHAs CHCTEMa 3PaBOOXPAHCHHUS IIEPEKUBACT
3HAYUTCIbHBIC OpraHHU3allMOHHO-IIPABOBLIC n COACPIKATCIIbHBIC Hp606p330BaHI/I$II co3aaHa
3aKOHOAATCJIbHAA 0asa I pe(i)OpMBI 3APAaBOOXPAaHCHHUA, HaAIIPpaBJICHHAA Ha ACHCHTPAJIN3alHIO
roCyJIapCTBEHHOM CUCTEMBI MEIUIIMHCKOTO OOCITY>)KMBAaHUS U YIIPABICHUS 3PaBOOXPAHEHUEM; PEATU3yeTCs
cucrteMa 00sI3aTeNLHOTO MCIUIIUHCKOI'0 CTPAaxXOBaHHA, IPOBOAUTCS CTPYKTYpHas nepeCTpoﬁKa oTpaciiu,
Pa3BUBAETCS YaCTHBIN CEKTOP 3PaBOOXPAHEHUS.

Annotation. The current stage of development of the domestic healthcare system is marked, first of
all, by its reform, the main driving force of which is a complex of problems of the national healthcare
system, including the problem of low socio-economic efficiency of its activities.

In the course of the ongoing reform, the modern healthcare system is undergoing significant
organizational, legal and substantive transformations: a legislative framework for healthcare reform has been
created, aimed at decentralizing the state system of medical care and healthcare management; a system of
compulsory medical insurance is being implemented, the industry is being restructured, and the private
healthcare sector is developing.

KiaroueBble CJI0BaA. OpraHU3allMOHHO-TIpaBOBasd CUCTEMA YIIPpaBJICHUA 3ApaBOOXPaHCHUCM,
aHAJIMTUYECKUII HaydHbI 0030p HOPMATHBHO-IIPABOBBIX AaKTOB Ha TeMy: «OpraHu3alnroHHO-TIPABOBAs
CHUCTCMA YIIPABJICHUSA 3APABOOXPAHCHUCM).

Keywords. organizational and legal system of healthcare management, analytical scientific review of
legal acts on the topic: "Organizational and legal system of healthcare management".

Cucrema 3apaBooxpaneHusi Pooccuiickoii denepanuu (manee - cucTeMa 3APaBOOXPAHECHUS) -
COBOKYITHOCTH OPTaHOB YIIPABJICHUS 3PaBOOXPAHCHHEM, OPTaHHU3AIMKA 3IPaBOOXPAHEHUS U MPAKTHICCKON
NeSITeIbHOCTH B OONACTH 37paBOOXPaHEHHsI, B3aUMOICUCTBYIOMIMX B IENAX MPOPUIAKTUKHA 3a00JIeBaHUM,
COXPaHEHHUS, YKPEIICHHS 37I0POBbsI TPKIaH M OKa3aHUS UM MEJIUIIMHCKON TTOMOIIIH;

* OpraHu3anuy 3ApaBOOXPaHEHHS - TPEINPUITHS, YUPSKICHUS ¢ OpraHU3allid CHCTEMBI
3IpaBOOXPAHEHUS HE3aBUCUMO OT (JOpMbI COOCTBEHHOCTH;

* MEIUIIMHCKHE OPTraHM3aliy - OPraHu3alliu 31paBOOXPaHEHUsS, B yCTABE KOTOOPBIX B KAaYECTBE
OCHOBHOTO BH/Ia JEATEIILHOCTH YKa3bIBAETCSI MEAUIIMHCKAS IEATENHHOCTh

Cucrema 31paBooxXpanenus: B PO u ee 3HaueHue

Jlist cuCreMbl 3apaBOOXPaHeHUS HEOOXOMUMBI MepPcoHan, (UHAHCOBBIE CpencTBa, WHGOPMAIUS,
MpeIMEThl CHAOXEeHHs, TPAHCIOPTHBIE CPEACTBA, KOMMYHHUKAlMsg, a Takke OOIIee pyKOBOJICTBO U
ynpasneHne. HeoOXOmumo, 4YTOOBI Takas CHCTema ObUTa OBICTPO pearupyroomeld W MPEeIoCTaBIIsIIa
cripaBeiMBbIe C PUHAHCOBOM TOYKHU 3PEHUS YCIYTH 110 Ha/AJIeKALEMY JIEUEHUIO JTIOLH.
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['oCcynapcTBO ydacTByeT B OCYIIECTBICHHUU [EATENbHOCTH B CdepPe 3apaBOOXPaHEHUs BO BCEX
crpanax wmwupa. ['OCymapcTBO MOHMMAETCs MNPU ATOM B IMIHMPOKOM CMBICIIE W OXBaThIBa€T OPraHbl
3aKOHOJATEIbHON U MCIIOJHUTEIBHON BIACTU PA3HBIX yPOBHEW. OCHOBHBIMM (YHKLMSMH, BHINOIHIEMbIMU
rOCyJapCTBOM, SIBIISIFOTCSL PETYIMPOBAHUE NEATENHLHOCTH B Chepe 31paBOOXPaHEHUS, TIPOU3BOJACTBO YCIYT,
¢buHaHCHPOBaHME, OKa3aHHUs MEAULIMHCKOOH MOMOIIM HAaCEJICHUIO.

CucCrema 31paBOOXPaHEHUs SBISIETCA  CTPATETMYECKOM OTPACIb0  HAPOJHOrO  XO3sHCTBa,
obecrieunBas BOCHPOM3BOJCTBO HACEJEeHMsI, COLMalbHblEe TapaHTUM, 3740POBbe TrpaxaaH. COXpaHss
OropKeTHOE (UHAHCUPOBAaHME KAK MCTOUYHUK O0O€CredeHus HaceneHus OeCIUIaTHOM MEeIUIIMHCKON
MOMOIIBIO, CUCTEMA 3/IpaBOOXPAHEHUS B TO K€ BPEMS SBJIAETCS CyOBEKTOM PBIHKA, 110J1y4asi BHEOIOKETHOE
¢uHaHCHPOBaHKE 3a CYET JOOPOBOJIHLHOIO MEAUIMHCKOTO CTPAXOBaHUs, OKa3aHUs TUIATHBIX YCIYT, BEICHUS
MHON KOMMEPYECKOM eSITeIbHOCTH.

OO1iecTBEHHOE 370POBbE ECTh OCHOBA SKOHOMMYECKOIO M COLMAJIBHOIO IMPOLBETAHUS CTPAHBI,
rJ1aBHAs COCTaBsIIoONas €€ PecypcHoro noreHuuand. C COCTOsIHMEM 3710POBbsi TECHBIM 00Pa3oM CBs3aHa
6e30macHOCTh CTpaHbl, 3PPEKTUBHOCT, KA4eCTBO TPYAOBOH NESATEIHLHOCTH, BOCIPOU3BOJICTBO TPYJOBOTO
noreHuana. [06anpHbIE CTpaTernueckue MHTEPChl POCCHM HAcTOATENBHO TPEOYIOT HOJAEpep:KaHus U
YKPEIuICHU 310P0Bbs €€ HACEJICHMA, TOKA3aTeIIM KOTOPOro MMEKT TEHACHIIMN K CHMI)KEHHUIO.

3akOHOoaTenbCcTBOM Poccuiickoit ®denepannu ycTaHOBIEH CTpaxoBOH NMPUHUMIT (PMHAHCHPOBAHUS
MEAWIMHCKOW moMOmu. B 1993 romy B momOiHeHHWe K OMOJHKETHONW CUCTeMe 3ApaBOOXPaHEHUs ObLia
CO3/1aHa CucTeMa 00s13aTeIbHOro MeauiHckoro crpaxosanus (OMC), B pesynbrate B POCCuu Croxkunach
010 KETHO-CTPaXoBasi MOJIeNb (PMHAHCUPOBAHHS TOCYJApCTBEHHOMN CUCTEMBI 31paBOOXPAHEHUSI.

HopmaruBHBIC aKTBI SABISIOTCS OCHOBHBIM MCTOYHUKOM IIpaBa B LIEJIOM U MEIULMHCKOIO IIpaBa B
toM uucie, HO Koucturynus P® u ¢enepanbHple 3aKOHBI HMMEIOT BEPXOBEHCTBYIOIEE 3HAuCHUE.
I'my6oKMMH KOpPHSIMH YXOJMT OCHOBHBIE IpaBa M CBOOOJBI YEJIOBEKa HEOTUYXKAAeMbl U HPUHAAJIEKAT
KaKJIOMYy OT POXKIEHUS TOMY CBHJIETEIBCTBYIOT HOPMAaTHUBHO - IPABOBBIC aKTHI, W3JaHHbIE Ha Pycu 1o
npasneHus Iletpa 1. B 1gokymeHTax mpomucaHbl BONPOCHl O paboTe 3ApaBOOXpAaHEHHs Ha
rocy/lapCTBEHHOM ypoBHe, B Pocculickoit @enepalny Npu3HAIOTCS U TFapaHTUPYIOTCS MpaBa U CBOOOJIBI
YeJI0BEeKa U TpaXkJIaHWHA COIVIAaCHO OOIIENPU3HAHHBIM HPUHIMIIAM M HOpPMaM MeEXJYHapOJHOIO IpaBa B
COOTBETCTBHUH C HacTosAwmerd KoHcTurynuen, cBoe NOHMMaHUe COLUAIIBHBIX ITPAB IPAK/IAH.

PasBute B cCTpaHe TIOCYJapCTBEHHOM MeAUUUHBI mponoipkanock Ilerpom I, 3apoxknenue
roCyJIapCTBEHHBIX MEIUIIMHCKUX YUpeKIeHUN Anrtekapckux mnanat Hadan MBan ['po3Hbiii, AnTekapckue
najaTel B JajbHeleM OblIM mpeoOpa3oBaHbl B Antekapckuil npukaz bopucom I'ogyHoBbiM. [Ipukaznas
MEIUIIMHA, KOTopasi mosBmwiach Onmaromapsi Exarepune II, ocymiecTBieHnue mpaB W CBOOOJ dYellOBEKa M
rpaxJaHMHa HEe JOJDKHO HapyIIUTh IpaBa W CBOOONBI JpYrWx JML. BnusHue rocynapcTBEHHOM BiacTH
MTOHEMHOT'Y Ha4aJio pacIIupsiTh CBOE BIUSHUE B 3/[paBOOXPAHEHUH JIJISl TOTO, YTOOBI PEATN30BBIBAIINCH LIEIH
10 OXPaHe 30POBbs YEIOBEKA.

bbuto Obl HEMpaBMWIIBHO HE BCIIOMHUTH 00 OMBITE Pa3BUTHUS B MUPOBOM OOILIECTBE MpaBa Ha OXpaHy
3I0pOBbsI TpaxaaH. B psan MeXIyHapoIHBIX JOKYMEHTOB OBIIM BHECEHBI IpaBa YelloBeKa Ha OXpaHy
310poBbsi: B 1948 r. Bo BcemupHyto neknapanuio Mo mnpaBaM 4elIOBeKa, B MEXIYHApOIHBIA IMAaKT O
IPOXIAHCKMX U TOJUTHYECKUX IMpaBax. Takxke BHeceHO B 1966 1. B MexayHapoIHbIH HakT 00
SKOHOMUYECKHX COLMAJIBHBIX M KYJIBTYPHBIX IIpaB M pPsA€ APYIMX HOPMAaTHBHO - IIPAaBOBBIX aKTOB
MEXIYHAPOAHOI'0 3HAYEHUS, 3aKPEILIAIOIINX [IPAaBO Ha 3J0POBLE.

Kaxxp1i1 4enoBeKk HeceT OTBETCTBEHHOCTb 3a CTOSIHHME CBOETO 3J0pPOBBbS, B MEXIYHApPOJIHOM
NPU3HAHUU 110 OXpPaHE 3J0pOBBSl IMPOIMHUCAHO, YTO KaXJ0€ TOCYJapCTBO O00S3aHO BECTH IOJUTHKY,
HalpaBJICHHYI0 Ha YKpEIUIEHHWEe, COXpaHEHHUs 310poBbs Hamuu. VMeercss pasnnuHas ¢opMyIHpoOBKa
IIOJIOXKEHUN B KOHCTUTYIIUU TOM WJIM MHOM CTPaHBbI, IJ1€ IIPOIKMCAHO IIPAaBO HA OXPAHY 310POBbsI.

3AKVIIOYEHHUE

['ocymapcTBeHHasi MOJIMTHKA B OOJACTH 3/1paBOOXPAaHEHHs HampaBieHAa Ha oOOecleYeHue IpaBa
IrpaXJaH Ha OXpaHy 3J0pOBbS M MEIMIMHCKYIO IIOMOIIb, CO3JAHHE YCIOBHM JUI1 IIOBBILICHHUS
3(p(PEKTUBHOCTH TUTHEHHUYECKOTO BOCIHMTAaHUS M OOyuYeHHs TpaKAaH, NPOPHIAKTHKU 3a00JIeBaHUI
YeJI0BEKa, OKa3aHMsA TIpakJaHaM MEIULUHCKOW IOMOIIM, O00ECHeueHUs €€ JOCTYHMHOCTH, NpPOBEIEHUS
HAYYHO-HMCCIIEOBATENbCKUX paboT B 00JacTH 3paBOOXpPAaHEHHUs, MNPO(ecCHOHAIBHOW MOATOTOBKH,
NEPEnoArOTOBKH U MOBBIIICHHS KBAIM(UKAIUMN paOOTHUKOB OpPraHU3aINi 3/[paBOOXpAHEHUs, COXPAHEHUS
Y Pa3BUTHUS COOTBETCTBYIOLIEH MaTepHalIbHO-TEXHUUECKOH Oa3bl.

MenuuuHCKOE CTpaxOBaHUE CErOHs — OJHO U3 OCHOBHBIX HAIPABICHUM CUCTEMBI OXPAaHBI 310POBbs
HaceneHus: Poccuiickoit denepanuv U CIYKUT IOPUAMYECKHUM TapaHTOM peaau3alid KOHCTUTYIIHOHHBIX
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MpaB TpakJaH Ha OXpaHy 3/0pOBbS U OKa3aHHWE MEAMIMHCKOW momouru. YToObl MOHATH cBOoeoOpasue u
0COOEHHOCTH, MPEACTABUTH 1IEIOCTHYIO KapTUHY (POPMUPOBAHUS METUIIMHCKOTO CTPAXOBAHUS OT MCTOKOB
1o kKoHIa XX Beka, HE0OXOJMMO U3YUYUTh HEKOTOPhIE HCTOPUYECKUE OCOOEHHOCTH, ONPEAETUTh €€ 3Tallbl,
MIPOAHAIM3UPOBATh POJIb TOCYAAPCTBEHHOM IMOJUTHKH B Cepe OpraHu3alid M Pa3BUTUS OTECUYECTBEHHOMH
CTPaxOBOM MEIUILMHBI, OLEHUTh HAJIMYHE COOTBETCTBYIOLIEH HOPMATHBHO-IIPABOBOM 0a3bl Ha pa3HbBIX
JTanax CTaHOBJIEHUS rOCYJapCTBa.

Kak 651 MBI He hopmupoBaiiu PyHKIIMOHAIBHBIE MPOLIECCHI, HO €Clii UH(pacTpyKTypa Obuia co3aHa
70 ner Hazax mocie BOMHBI, OOJIBHMIBI cocToAT W3 10 pa3po3HEHHBIX 37aHUN, HET HOPMAIBHOM
BEHTWJISILINY, HENb3s Pa3BEPHYTh HOPMAJIbHYIO peaHuManuio 6e3 yrpo3bl uHpekuu u 1.4. [loatomy 6b110
nopy4eHo 70 1 uromns pa3paboTaTh PErHOHAIBHYIO MPOTPaMMy MOJEPHHU3ALMKY, - CKa3aja XypHaJIUCTaM
CkBOpIIOBa, OTMETUB, YTO <«UI1 3TOr0 HAA0 TOJHOCTHIO MEPECMOTPETh KapThl TEPPUTOPUATHLHOTO
IUTAHUPOBAHMUST HMH(OPACTPYKTYpPBl, B 3aBUCUMOCTH OT KaXKJIOTO HACEJIIEHHOTO MNYHKTAa M YHCIEHHOCTH
KHUTeNeH, MPOrHO30B U3MEHEHHs] YHCIEHHOCTH KaKk MUHUMYM 10 2024 roga 4ToObl, 4TOOBI HE CO31aBaTh
M30BITOYHYIO HHPPACTPYKTYPY.

Munzapas P® coBmectHo ¢ pernoHamu HamepeH B wuroie 2020 roga 3amycTUTh HpoOrpammy
MOJIEpHU3ALMU CHUCTEMbl IEPBUYHOIO 3BEHA, B XOJ€ KOTOPOW HaMEpeHbl H3MEHUTb MEIAUIIMHCKYIO
UHPPACTPYKTYPY, TOCTPOUTH UITU OTPEMOHTUPOBATH OOJIBHUIIBI, OCHACTUTH HEOOXOIMMBIM 000PYI0BaHHEM
U IpOAYMAaTh MPOE3JHbIEC IYTH K NOJUKIMHUKAM JJis1 y100CTBa JIIOIEH,

C 1 wmrona 2020 roma Hayamach peanu3anus MPOrpaMM MOJIEPHU3ALMU [EPBUYHOTO 3BEHA
3paBOOXpaHeHHs. PermoHBl JOJDKHBI OMNPEACTHUTH IEPEeYHH OOBEKTOB TEX pPAMOHHBIX OOJBHHIL,
MOJIMKJIMHUK, KOTOpbIE TIOJJIeKaT CHOCY W HOBBIM CTPOHMTENLCTBAM, TE€X, KOTOpPbIE MOYKHO
PEKOHCTPYHPOBaTh, OTPEMOHTUPOBATH U JOOCHACTUTH. [lapaiienbHo nepecMoTpeTh BCe NOIbE3IHbIE MY TH,
9TOOBI YIOOHO OBLIO JOOMPAThCS JI0 METYUPEKICHUS, MEPeCMOTPETh MapIIPyThl OOIIECTBEHHOTO TpaHcropTa. s
PaliOHHBIX OOJILHUII MBI TUIAHUPYEM 3aKyIaTh yA0OHbIE MAIIMHBI-IIATTIIBI Ha 2-16 YeIoBEK, KOTOPbIE TTO3BOIMIIN JIU ObI
U3 YJAJIEHHBIX HACEJICHHBIX ITyHKTOB JIOBO3UTh HACEJIEHUE 10 OOJBHMUIT'".

Beictymas ¢ TpaauiMoHHBIM exerofaHbM nocianuemM denepasaomy Cobpanrto, [Ipesunent Bruamuvup [yrun
COOOIIIIT O 33]1a4ax, KOTOpbIE CTOST U OynyT petarses B 2021 rozty B cdepe 311paBooXpaHeHusL.

— B nomom 066éme B 2020 roty 1omkHa ObITh Pa3BEPHyTA CETh (PEITHIIIEPCKO-aKYILIEPCKHUX MTYHKTOB, MPOIITY
OH® 510 npoBepuTs;

— C 1 uronst MoiepHU3AIHS TIEPBUYHOTO 3BEHA 3APABOOXPaHEHHs1, Ha 9TO BbiiesieHo S50 mipa pyoneit, 90% u3
(beneparpHOro OromKeTa;

— I'maBamM perrioHoB 00PaTUTh BHUMAHKE Ha YKWJIHIITHYIO TPOOIeMy METMKOB, OCOOEHHO Ha CEJIe;

— Memmmnckoe obpazoBanue — ¢ 1 centsiOpst 2020 roma: 70% meueOHUKOB — 11eMeBble, 75% neauaTpoB —
TIEJIEBbIE, BCE 110 FApaHTHPOBAHHBIM 3asiBKaM PErMOHOB, oprirHaTypa — 100% 1ieneBast.

— INoaramHo B 2020-2021 romy BBOIMTCS HOBAs CUCTEMA OILIATHI B 3/IpaBOOXPAHEHHH.
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VIIK 347.633

MMPOIECC YCBIHOBJIEHUSA B POCCUICKOM ®EJEPAIIMNA. ITIPOBJIEMBI U ITYTH
X PELIEHUA

THE PROCESS OF ADOPTION IN THE RUSSIAN FEDERATION. PROBLEMS AND
THEIR SOLUTIONS

AnHoTanusi. B crathe uccrienyercs mpolecc ychbiHOBIEHUsi nereil B PD, mpobieMbl JaHHOTO
IIpoLecca, a TAaKKe MMYTH PELICHUs 3TUX MPOOJIEM.

Annotation. The article examines the process of adoption of children in the Russian Federation, the
problems of this process, as well as ways to solve these problems.

KiamodeBbie cJioBa: YCBIHOBJICHUC, YCBIHOBUTCIIN, OIICKYHbI (HOHG‘H/ITGJ’II/I), OpraHbl OIICKH H
IIOIICYUTCIIHECTBA.

Key words: adoption, adoptive parents, guardians (custodians), guardianship and guardianship
authorities.

B Hacrosimiee BpeMs y MHOTHX JIIOeW BO3HHUKAIOT pa3IMYHbIE TPYIHOCTH B OOpa30BaHUU
MOJTHOIIEHHON CeMbH ¢ peOEHKOM, 100 HEKOTOpBIE JIOAU XOTAT YCHIHOBUTH peOeHKa, MPUHATH €T0 B CBOIO
ceMblo. OTCYyTCTBHE BO3MOKHOCTH UMETh OMOJIOTHYECKUX JIETEeH CBSI3aHO CO MHOTUMHU (paKTOpaMH, TAKUMH
KaK, JKOJIOTHs, TICUXOJIOTHYEeCKUE M (U3HoNoTHYecKrue mpodieMsl u p. Takum oOpa3om, MHOTHE JOAU
MIPUXOJAT K MPOLECCY YCBIHOBIIECHUA AeTel. B NaHHOW cTaThe MBI PaCCMOTPUM OCHOBHBIE BOIIPOCHI B 3TOM
TeMe, & UMEHHO :

1. KOTO MOYKHO YCHIHOBJISITH;

2. KTO UMEET IPaBO Ha YCHIHOBJICHHE PeOEHKa;

3. OTMEHa YCHIHOBJICHMUSI.

JlanHast TeMa SBISIETCS aKTyallbHOM Ha CErONHAIIHUI JIeHb, TaK KaK MHOTHE JoAu oOpainatorcs B
Opranbl OTIEKH ¥ TIOTICUUTEIBCTBA ISl YCHIHOBIICHUSI peOeHKa.

Cewmeitnbiii kogexc Poccuiickoit @enepannu AaeT ONpEACIICHHE AETe, B OTHOIIEHUH KOTOPBIX
JIOTTYCKAETCsl YCHIHOBJICHUE (YI0UepEHUE)

1. YchIHOBIIEHHE WU YIOUYEPEHHE SIBIIETCS MPUOPUTETHON (POPMOI ycTpoiicTBa IeTel, OCTaBIIUXCS
0e3 MornevyeHus poauTesneH.

2. YCBHIHOBJIEHUE JIOMYCKAETCSl B OTHOILIEHUH HECOBEPILICHHOIETHUX AETEH U TOJIBKO B UX MHTEpECcax
C YYeTOM BO3MOXXHOCTEH 00€CTeUnuTh MACTSIM TIOJTHOICHHOE (U3UYECKOe, TCUXUYECKOe, IYyXOBHOE U
HPaBCTBEHHOE Pa3BUTHE.

3. YcpiHOBEHHE OpaThbeB U CECTEpP Pa3HBIMM JIHMIIAMH HE JOIYCKAeTCsl, 3a UCKIIOUYEHUEM CIydaes,
KOT/Ia YCHIHOBJIEHHUE OTBEYAET MHTEpPECaM JeTeH.

4. YcblHOBIIEHHE /€Tl MHOCTPAaHHBIMU TpakJaHaMU WIIM JIMLaMU 0e3 IpaKIaHCTBA JOIYCKAeTCs
TOJIBKO B CIIy4asiX, €CJId HE MPEJICTaBIAECTCS BO3MOXHBIM Mepenarh 3TUX JETe Ha BOCIHUTAHHE B CEMbH
rpaxaan Poccuiickoit denepanuuy, MOCTOSIHHO MPOXKUBAIOIIMX Ha Tepputopuu Poccuiickoit denepanuu,
mu00 Ha YCHIHOBJICHHE pPOJICTBEHHUKAM JI€TEH HE3aBHCHMO OT TPa)JIaHCTBA M MECTa KUTEIbCTBA JTUX
POICTBEHHUKOB.

Jetn moryt OBITH TNepefaHbl Ha YCHIHOBJICHHE TrpaxkaaHaMm Poccuiickoit ®denepamuu, MOCTOSHHO
MPOKUBAIOIIUM 3a IpeaenaMu Teppuropun Poccutickoin denepanyiv, MHOCTPAHHBIM I'PAXKIaHaM WIIH JIMLAM
0e3 rpakJaHCTBa, HE SBISIOLIUMCS POJCTBEHHUKAMH JI€TeHl, MO MCTEUEHUU JIBEHAIaTH MECSIEB CO JTHS
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MOCTYIUICHUS CBEJIEHUH O TaKUX JETsIX B defepanbHblil 0aHK JaHHBIX O JETAX, OCTABIIMUXCS O€3 MoneueHus
ponutenei, B CoOoTBeTCTBUM ¢ MyHKTOM 3 ctarbu 124 CK P®. nacrosiero Konekca.!

Crout 3aMeTUTh, UTO pellleHne peOeHKa SIBISETCS KIIIOYEBBIM B 3TOM MpOIIecCe.

YebiHOBUTENN OepyT Ha cedsi OTBETCTBEHHOCTD 32 peOeHKa U JOJDKHBI 00ECIIeUnTh eMy JOCTOHHYIO
*u3Hb B ceMbe. CK PO onpenenuit KakuMu JOTKHBI OBITh YCHIHOBUTEIIH.

YCBIHOBUTEIISIMA MOTYT OBITH COBEPIICHHOJICTHHE JIMIIa 000Ero 10712, 32 UCKIIOYCHUEM:

1) nu11, mpU3HAHHBIX CYAOM HE1eeCIIOCOOHBIMH UJIH OTPaHUYCHHO J1€€CIIOCOOHBIMM;

2) CymnpyroB, OAWH U3 KOTOPBIX MPU3HAH CYJIOM HEACECIIOCOOHBIM WIIH OTPAHUYCHHO JIeeCIIOCOOHBIM;

3) U1, TUIIEHHBIX 110 CYy POAUTENHCKUX MPaB WIM OIPAaHUYECHHBIX CYIOM B POJUTENIbCKHUX IIPaBax;

4) nui, OTCTpaHEHHBIX OT OOS3aHHOCTEH OMEKyHa (MOTEUYUTENsl) 32 HEHAJUICKAIIee BBITOTHECHUE
BO3JIOKEHHBIX HA HETO 3aKOHOM 00S3aHHOCTEI;

5) OBIBIINX YCHIHOBHUTENEH, €CITU YCHIHOBIICHHE OTMEHEHO CYJIOM I10 X BUHE;

6) nuI, KOTOpbIE MO COCTOSHUIO 37I0POBBSI HE MOTYT YCHIHOBUTH peOeHka. [lepeuens 3aboneBanuid,
MPU HAJIMYUKM KOTOPBIX JIMII0 HE MOXET YCHIHOBUTH PEOCHKA, MPUHATH €ro IO OIEKY, MOMEYUTEIHCTBO,
B35Th B IPUEMHYIO WM ATPOHATHYIO CEMbIO, ycTaHaBnuBaeTcs [IpaBurensctBom Poccutickoii deneparuu.
MeaunumHcKkoe OCBUIETEIHCTBOBAHUE JIUI, KEJIAIOMIMX YCHIHOBUTH JETEH, OCTABIIUXCS 0O€3 IMONEYECHHS
poauTenel, MNPOBOAMTCS B paMKaX MPOTrPaMMbI TOCYJAPCTBEHHBIX TapaHTHil OEeCIUIaTHOrO OKa3aHUs
rpakJaHaM MEIUIIMHCKON TIOMOIIM B MOPSAJIKE, YCTAHOBJIEHHOM YIOJTHOMOUYEHHBIM [IpaBUTEIHCTBOM
Poccuiickoit ®enepanuu deaepaibHbIM OPraHOM HCTIONHUTEIBHON BIACTH;

7) NI, KOTOpbIE HA MOMCHT YCBIHOBJICHUS HE UMEIOT JI0X0J1a, 00CCIICUNBAIOIIECTO YCHIHOBISIEMOMY
pebeHKyY MPOXKUTOYHBIH MUHHUMYM, YCTAHOBIIEHHBIH B cyOnekTe Poccuiickoit ®Denepanuu, Ha TePPUTOPUU
KOTOPOTO MPOKMBAIOT TAKHUE JINIIA,

8) nuI, HE MMEIOIUX MOCTOSIHHOTO MECTa JKUTEIbCTBA, KPOME IHUI[, OTHOCSIIMXCS K KOPEHHBIM
MaJIOYUCIICHHBIM HapojaM Poccuiickoit Denepannu, BEAYIIUX KOUEBON U (MIJIM) MOIYKOYEBOM 00pa3 KU3HU
U HE MMEIONIMX MECTa, I7I€ OHU MOCTOSHHO WJIM MPEUMYILIECTBEHHO MPOKUBAIOT, B CIy4ae YCHIHOBIICHHS
MU peOCHKa U3 YUCIIa JIUIl, OTHOCAIINXCS K KOPEHHBIM MaJIOYHCIIEHHBIM HapoaaM Poccuiickoit deneparuu;

9) nu1l, UMEIOIIMX WM UMEBIINX CYIUMOCTb, MOJIBEPTaAIOIIUXCS WM MOJIBEPTaBIIUXCS] YTOIOBHOMY
MIPECIIEeIOBAaHUIO (32 HUCKIIFOUEHUEM JIUII, YTOJIOBHOE MIPECIIeIOBAHNE B OTHOIIIEHUH KOTOPHIX MPEKPAIIEHO 0
peabUITUTHPYIOIIMM OCHOBAaHHUSAM) 3a TMPECTYIUICHHUS] MPOTHB IOJIOBOM HEMPUKOCHOBEHHOCTH U TOJOBOM
CcBOOO/BI JINYHOCTH, a TAKXKe 3a MPECTYIUICHHWsS] MPOTHUB XXU3HU MU 370POBbS, NMPOTUB CBOOOIBI, YECTU U
JOCTOMHCTBA JIMYHOCTHU (32 UCKJIIOUEHHWEM HE3aKOHHOW TOCHUTAIM3AIMH B MEIUIIUHCKYIO OpPTaHU3aIMIo,
OKa3bIBAIOIIYIO TCUXUATPUYECKYI0 TOMOIIh B CTAIIMOHAPHBIX YCIOBUSX, U KJIEBETHI), MPOTHB CEMbU U
HECOBEPIICHHOJIETHUX, MPOTUB 3J0pPOBbS HAceleHHWs ¢ OOIIECTBEHHOW HPABCTBEHHOCTH, TPOTHUB
oOIIecTBEHHOM 0€30MacHOCTH, MHpa U O€30MaCHOCTH 4YeJIOBEYECTBA, 3a WCKIIOYEHUEM CIIy4yaes,
MPEAYCMOTPEHHBIX TOATYHKTOM 10.

10) num w3 YWcna JMI, YKa3aHHBIX HMEBIIUX CYAUMOCTH JIMOO TOABEPTaBIIUXCS YTOJIOBHOMY
MPECIIeIOBAHUIO 3a MPECTYIUICHUS TPOTHUB >KU3HH M 370POBbBS, MPOTHB CBOOOBI, YECTH U JOCTOMHCTBA
JTUYHOCTH (32 MCKIIOYCHHEM HE3aKOHHOM TOCIUTAIN3allud B MEIUITMHCKYIO OPTaHHU3AINI0, OKa3bIBAIOIIYIO
MCUXUATPUUECKYI0 TMOMOIIb B  CTAallUOHAPHBIX  YCJIOBHUSX, M  KIEBEThbl), NPOTUB CEMbU U
HECOBEPIIICHHOJIETHUX, TPOTHB 370POBbS HACEICHUS M OOIIECTBEHHONW HPABCTBEHHOCTH, MPOTHUB
o0IIeCTBeHHONW 0€30MacHOCTH, MHUpa M OE30MacHOCTH YEIOBEYECTBA, OTHOCSIIMECS K MPECTYIUICHUSIM
HEOOJIBIIION WM CPETHEH TSHKECTH, B CIydyae MPHU3HAHUS CYAOM TaKUX JIUI[ TIPEICTABIISIONIMMHI OMAaCHOCTh
JUIS KU3HHU, 370pPOBbSI W HPABCTBEHHOCTH YCBIHOBIsIEeMOro peOeHka. [Ipu BbIHECEHWH pemieHus 00
YCBIHOBJICHUU PEOCHKA TAKUM JIMIIOM CYJl YYHUTHIBAET OOCTOSITENIbCTBA JESHUS, 32 KOTOPOE TaKOE JIUIIO
MOJIBEPrajoch yroJOBHOMY MpPECIEIOBaHUIO, CPOK, MPOUIEANINNA ¢ MOMEHTA COBEPIICHUS ACSIHUSA, POpMYy
BHHBI, OOCTOATENHCTBA, XapaKTEPU3YIOUIHWE JHUYHOCTh, B TOM YHCJIE TMOBEJACHUE TAKOTO JIUIA TOCIHE
COBEPIICHUS JICSHUS, W WHBIE OOCTOATENhCTBA B IEISIX OMNPEICICHUS BO3MOXXHOCTH 00ECIeunuTh
YCBHIHOBIIIEMOMY PE0CHKY MOJHOLEHHOE (PU3UYECKOe, IICUXUYECKOe, JyXOBHOE U HPABCTBEHHOE pa3BUTHE
0e3 pucKa JJis ®KU3HU PeOCHKA U €T0 37J0POBbSI.

11) nuu, UMEIUX CYIMMOCTh 32 TSKKHE M 0CO00 TSKKHE MPECTYIUICHHS, HE OTHOCSIIHMECS K
MPECTYIUICHUSIM;

12) nuu, He MpoIIEeAIINX TOATOTOBKU B MOPSAKE, YCTAHOBICHHOM ITYHKTOM 6 HAcTOsIIEH cTaTbu (3a
UCKITIOYEHHEM ONU3KUX POJICTBEHHUKOB pEOEHKa, a TaKkKe JHI, KOTOpbIe SBISIOTCA WIH SBISUINCDH

I"Cemeiinmiii komekc Poccuiickoii ®enepanmun” ot 29.12.1995 N 223-®3 (pex. ot 04.08.2022) (¢ M3M. U JI011., BCTYIL. B
cuiy ¢ 01.09.2022), crates 124
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YCHIHOBUTEIISIMU U B OTHOIIEHUU KOTOPBIX YCHIHOBJIEHUE HE OBLJI0O OTMEHEHO, U JIUII, KOTOPBIE SIBISIOTCS MU
SBIISUTUCH ONMEKyHamu (MOTICUUTENIIMH) JEeTe U KOTOpble He OBbUTM OTCTPaHEHBl OT HWCIOIHEHUS
BO3JIOKEHHBIX HAa HUX 00s3aHHOCTEN);

13) i, cocTosImUX B COIO3E, 3aKIOYCHHOM MEXKIY JHUIAMH OJHOTO T0Ja, MPU3HAHHOM OpakoM H
3aperucTpPUPOBAHHOM B COOTBETCTBUU C 3aKOHOJATEILCTBOM I'OCYIapCTBa, B KOTOPOM Takoi Opak pa3pelieH,
a TaKKe JINII, SBIISIONIUXCS TPaKIaHAMU YKa3aHHOT'O TOCYIapCTBa U HE COCTOSIIIUX B Opake.2

Pa3zuuia B Bo3pacte MeXIy YCHIHOBUTEIEM, HE COCTOSIIUM B Opake, U YCHIHOBJISIEMBbIM PEOCHKOM
JIOJDKHAa OBITh, KAk TMpaBWUIO, HE MEHee ImecTHamnard JieT. llo mpuumHaMm, NPU3HAHHBIM
CYIOM yBaKHUTEIBHBIMH, PA3HUIA B BO3PACTE MOKET OBITh COKpAIeHa.>

1. JInst yceiHOBIIeHUS peOCHKa, TOCTUTIIIET0 BO3pacTa AECATH JIET, HEOOXOAMMO €ro COIacHe.

2. Ecnu no momauyu 3asBi€HHS] OO0 YCHIHOBJICHHHM PEOCHOK IMPOXKUBAI B CEMbE YCHIHOBUTENS U
CUMTAET €ro CBOMM pOJMTEIIEM, YCHIHOBJICHHE, B TMOPSIKE HCKIIOYCHHS, MOXET OBbITh MPOM3BEJEHO Oe3
TIOJTydeHHs COITIACHs YCHIHOBIISIEMOTO pebenka.*

1. YceiHOBNIEHHE peOEHKa MOXKET OBITh OTMEHEHO B CIIy4asiX, €CIU YCHIHOBUTEIU YKJIIOHSIOTCS OT
BBITIOJTHEHHSI BO3JIOXKEHHBIX Ha HUX O0S3aHHOCTEH poauTeNeH, 310yNOoTPEOsSIOT POIUTEIbCKUMH MIPaBaMH,
KECTOKO OOpAIIAOTCs C YCHIHOBJICHHBIM PEOSHKOM, SIBJISIFOTCSI OOJTBHBIMU XPOHHUECKHUM AJTKOTOJIM3MOM HITH
HapKOMaHHUEH.

2. Cyn BmpaBe OTMEHUTH YCHIHOBJIEHHE PeOCHKAa M IO APYTUM OCHOBAHMSM UCXONS W3 HMHTEPECOB
pebeHKa U ¢ yueToM MHEHHMs pebeHka.’

4. Cyn wucxoms W3 HWHTEpecOB peOCEHKa BIpaBe 00s3aTh OBIBIIECTO YCHIHOBUTENS BBIILIAYHBATH
CpeZCTBA Ha coliepKaHne pebeHKa B pasMepe, yCTaHOBIeHHOM cTaThamu 81 u 83 CK Pd °

3asiBiieHe 00 yCHIHOBJICHUHM PAcCMAaTPHUBACTCS B 3aKPHITOM CyACOHOM 3aceHaHuH C 00sS3aTeIbHBIM
y4acTHEM YCHIHOBHUTENEH (YCHIHOBUTEINS), MPEACTABUTEN OpraHa OMEKH W IMOMEYUTENbCTBA, MPOKYpopa,
pebeHKa, JTOCTHTIIETO BO3pacTa YETHIPHAANATH JIET, 2 B HEOOXOAMMBIX CIydasX POIUTENCH, IPYyrux
3aMHTEPECOBAHHBIX JIUIl U CAMOT0 peGeHKa B BO3PACTE OT AECATH JI0 YETHIPHAIATH JIeT.

TiatenbHO MCCNEAOBAB BBINMICYKA3aHHYIO TEMY, MOKHO CHEJIaTh CJeayromue BbIBOAbI: Cepbe3Has
npobiieMa — OTCYTCTBUE JOJDKHOTO MH()OPMUPOBAHUS YCHIHOBHUTENEH O (PM3MUYECKOM U TICHXOJIOTHYECKOM
COCTOSIHMM peOeHKa, 0 ero 3a00sieBaHUAX. 3a4acTyl0 Ha 3TOM OCHOBAHHUHU YCBIHOBUTENIN TPEOYIOT OTMEHBI
YCHIHOBIIEHUSI, OOBSICHSISI CBOE TpeOOBaHUE TEM, UTO Y peOeHKa MPOsSBUIOCH 3a00JIeBaHNe, KOTOPOE paHee He
OBLJI0O yKa3aHO B JIOKYMEHTE O TIPOBEIEHHOM MEIUIIMHCKOM o00cienoBanuu pebenka. s pemeHus
npoOieMbl HEOOXOAMMO YTBEPIUTh oOduUIMaIbHY0 GOpMy AOKYMEHTa O MPOBEICHHH MEIUIIMHCKOTO
oOcnenoBanus peOeHKa U MPEJOCTABIATh BMECTE CO BCEMHU JOKYMEHTaMH YCHIHOBUTENSIM. BBIBAIOT ciiydan,
KOTZla MaHHBIA JOKYMEHT B IMOJNHOM Mepe He MH(OPMHUPYET YCHIHOBHUTENS O KaKUX-THOO 3a00JeBaHMSIX,
TOTJIa YCHIHOBUTENIM BIIPABE MPOBECTH MEIUIIMHCKHE 00CIEAOBAHMS IOMOJHUTENIBHO. Takue 00cie0BaHus
YCHIHOBHUTENHU 00s3aHBI MMPOBOJUTH 32 CBOM CYET B aKKPEIUTOBAHHBIX M JIUIEH3UPOBAHHBIX METUITMTHCKUX
OpraHu3aIMsIX.

B 3akononarensctBe Poccuiickoit denepanny yka3aH KOHKPETHBIM BO3pacT peOeHKa, HauuHas C
KOTOPOTO Yy HEro CIpalIMBalOT COIJIacHe Ha YCHIHOBJICHUE. YPOBEHBb ICHUXOJIOTHYECKOTO PA3BUTHA JIE€TEH
OJTHOTO BO3pacTa MOXKET CYIIECTBEHHO paznuyarbcs. Takum obpazom, Aetd B 7-6 JE€T MOTYT TOUYHO
OIICHUBATh OTHOIIICHUE YCHIHOBUTEIEH K ce0e M MOHMMATh CTOUT JIM JIOBEPATh ATUM JIomsMm. Jlpyrue
ycbIiHOBIIsIeMble et U B 10-11 5neT MOTryT He [0 KOHIIa MOHMMAaTh U OLEHWBATh IMOBEACHUE OyIymIuX
ponuTteneil. Bo3aMOXHBIN BBIXOA U3 CUTYallMd — MOHU3UTh MUHUMAJIbHBIA BO3PACT JIJIs COIVIacUs JE€Tel Ha
YCBHIHOBJIEHUE, HAIIPUMED C 6 JIET.

BbrIBaroT ciydan, Korja YCHIHOBUTENH, IO MHEHHIO Cy/la, HE TOTOBBI Ha YCHIHOBIIEHHE peOeHka. Vm
HE0OXOUMO TPOXOIUTH OIMpeAeNieHHbIE KYpChl TICHXOJOTHH, OCOOCHHO, ecliu PEeOEHOK C KaKUMHU-THOO
OTKJIOHCHUSIMH B Pa3BUTHH. B Takoil CUTyalluud CyJl MOXET Ha3HAuYWTh DKCIEPTU3y. B CBOIO CTaThio A
BKJIIOUMIa 0030p cyneOHOM mpakTukd B 2021 romy mo aeny o0 yCHIHOBJIGHHUHM JA€TEl MHOCTPAaHHBIMH

2"Cemeiinblii kogekce Poccuiickoii @enepamun” ot 29.12.1995 N 223-®3 (pen. ot 04.08.2022) (¢ U3M. U 1011, BCTYIL. B
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rpakJIaHaMyd WU JUIAaMU 0e3 TpakIaHCTBA, a Takke rpaxkmanamu Poccuiickoit denepariuu, moCTOSHHO
MPOKUBAIOIIMMU 3a IpeaesiaMu Tepputopun Poccutickon denepanuu.

[Tpu BOBHMKHOBEHUH B MPOLIECCE PACCMOTPEHHUS JIeJIa BOIIPOCOB, TPEOYIOIIUX ClieluaIbHbIX 3HAHUH,
CyIOM MpaBWIBHO B COOTBETCTBUU C uacThio mepBod crtarbu 79 T'TIK P® Ha3nauanace skcneprusa.
Hanpumep, mo ogHoMy u3 Aen, paccMOTpeHHBIX MpKyTCKMM OOJacTHBIM CYIIOM, C LENbI0 BBISICHEHUS
TOTOBHOCTH MHOCTPAHHBIX TPaXkJlaH OBITh YCHIHOBHTENSIMU pedeHka, 2012 roga pokaeHus, ObUI0 Ha3HAUYCHO
MIPOBEJICHUE TICUXOJIOro-TIeIarornueckoil skcneptusbl. Ha pasperienune 3KCHepToB OBLIM MOCTABIICHBI
BOIIPOCHI O TOM, CIIOCOOHBI JIM 3asBUTEIH BOCIUTHIBATh PEOCHKA, MMEIOIIETO OTKIOHEHHE B 3/10POBbHE;
TOTOBBI JIM 3aBUTEJIM K YCHIHOBJICHUIO U JalibHeNeMy 3 ()eKTHBHOMY BOCIUTaHHUIO peOEHKa U HACKOJIBKO
OCO3HAHHO UX POAUTEIbCTBO; KAKUE B3aMMOOTHOIIEHHUS CIOKUINCH MEXY 3aBUTEISIMU — HHOCTPAHHBIMU
rpaKJaHaMU M yCBIHOBJISIEMbIM IpaxkJaHnHoOM Poccuiickont @enepanuu. 3aKiIOUEHHEM TOCYAapCTBEHHOIO
aBTOHOMHOTO yupexaeHuss Mpkyrckoit obmactu «lleHTp NCHXO0IOro-nieaarorudeckoi, MEIUIIMHCKONW U
COLIMAJIBHOW TIOMOIIW» MOATBEPKAECHBl TOTOBHOCTh CYINPYIOB K YCBHIHOBICHHIO M JajbHEHIIEMY
3¢ (dEeKTUBHOMY BOCIHUTAHUIO PeOCHKA, a TAKXKE HAIUYHE MEXKAY 3asBHTEISIMH U PEOSHKOM OTKPBITHIX
B3aMMOOTHOIICHUN. YKa3aHHOE 3aKIIFOYEHHE OTPAKEHO M MPOAaHAJIM3UPOBAHO B CyACOHOM PEIICHUH, KPOME
TOTO, C YY4ETOM HHTEpPECOB peOCHKa B KaueCTBE CBHJECTENCH ONMPAIINBAIUCh MEAMIWHCKUN pabOTHUK U
yuntens-aedexronor.?

Takum 00pa3oM, MOXXHO BBISIBUTH €II€ OJHY MPOOJieMy — HE TOTOBHOCTh IMOTEHIIUAIBHBIX
poauTenel K MPUHATHIO B CBOIO ceMblo pedeHka. [lo moeMy MHeHuio, UM HeoOxomumo Ooliee TIIATEIbHO
MPOBOANTH TICUXO(MHU3UOIOTUYECKUI aHAM3 M MPEJOCTABIATH JTOT JOKYMEHT B CyA JISi BBIHECCHHS
OKOHYATEJIbHOTO PEIICHMUS.

B 3akimoueHne MOXXHO CKaszaTh, YTO HEOOXOIMMO TIIATEIBHO INPOBEPHUTH COCTOSHHE peOCHKa U
MPeIOCTaBUTh MHGOPMAINIO OyIylIIUM pPOIUTENSIM, BO HM30€kaHHUs OTKa3a OT HMPOLEAYpPbl yYCHIHOBICHUS.
Taxxke HEOOXOOMMO MPOBEPUTH NCHXO(U3NOIOTHUECKOE COCTOSIHHE YCHIHOBHUTENEH HA TOTOBHOCTh MX K
MPUHATHIO B CeMbI0 pedeHka. HeoOxomumo yTBepauTh OQHUIHANBbHYIO (GOpMY JOKYMEHTA O MPOBEICHHUH
MEAMIIMHCKOTO 00ciieioBaHusl 00€uX CTOPOH U MPEI0CTAaBUTh CO BCEMH JOKYMEHTAaMU B CYJ JUIsl BBIHECEHHUS
pemienus. Takke npearar MOHU3UTh MUHUMAJIbHBIN BO3PACT AJIA COMIacus AETeil Ha yChIHOBIEHHE, ¢ 10
no 6 ner. Ilpouenypa ychlHOBIIEHUS peOeHKa SIBISETCS OYEHb BAXKHOM Il BCEX CTOPOH 3TOro Ipolecca,
M03TOMY HEOOXOAMMO CJieNIaTh BCE BO3MOXKHOE JJISl TOr0, YTOObI HEe ObIJIO MPOOJIEeM C YCHIHOBIEHUEM WU
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VJIK 34

MEXAHMW3M OBECIHHEYEHUA KYJIbTYPHBIX ITPAB U CBOBO/J YEJIOBEKA U
I'PAXKIJAHUHA OPTAHAMU BHYTPEHHUX JEJI

THE MECHANISM FOR ENSURING CULTURAL RIGHTS AND FREEDOMS OF MAN
AND CITIZEN BY INTERNAL AFFAIRS BODIES

AHHOTaIlI/IH. B cratbe paccMaTpruBarOTCsA O6H_leTeOpeTI/I‘leCKI/Ie BOIIPOCHI yKaSaHHOP'I HpO6J'IeMaTI/IKI/I
Ha OCHOBC aHallu3a HGfICTBYIOIHGFO 3aKOHOJaTCJIbCTBA B obacTu opranu3anvu JACATCIbHOCTU OpPraHOB
BHYTPCHHUX €I, ocobOeHHOCTEH OpraHu3anuu IIpaBOro MCEXaHH3Ma o0ecrieyeHus KYJIbTYPHBIX IIpaB U
CBOOO/I.

Abstract. The article deals with the general theoretical issues of this problem based on the analysis
of the current legislation in the field of organizing the activities of internal affairs bodies, the features of the
organization of the legal mechanism for ensuring cultural rights and freedoms.

KuoueBnble cj10Ba: KyJIbTypHBIE TIpaBa, HampaBiieHus nearenbHoctd OB/, Mmexanusm obecrieueHus
3aIuUThI IpaB B nesrenbHocTd OBI.

Key words: cultural rights, areas of activity of the Department of Internal Affairs, mechanism for
ensuring the protection of rights in the activities of the Department of Internal Affairs.

Koncturynuss ~ Poccuiickoit ~ ®@enepauuu  mpoBosriamaer  Poccuioo  1€MOKpPaTHYECKUM,
(dbenepaTUBHBIM, MPABOBBIM TOCYJAPCTBOM C peciyonukanckond (opmoit mpasnenus [1]. Camo moHsiTHE
«IMPaBOBOE TOCYIaPCTBO» MPEJIONAraeT MOCTPOCHUE OPraHU3allMOHHON CUCTEMBbI, TOAYUHEHHOW HOpMaM U
¢byHnamenTanbHbIM npuHIunaMm mpasa. Crates 2 Konctutrynum Poccuiickoit ®enepanum onpenenser
YeNoBeKa, ero mpaBa U cBOOOJBI BBICIIEH 1IEHHOCTHIO, YKa3blBas, YTO HIMEHHO Ha TOCYIapCTBO BO3JIOKEHA
00s13aHHOCTH TI0 OXPAHE U 3aIUTE MTPaB YeJIOBEKa.

MHOroypOBHEBBIM MEXaHW3M IrOCYJapCTBEHHBIX OPraHOB BKJIIOYAET MPABOOXPAHUTEIBHYIO CUCTEMY
Y BXOJAIIHE B HEE OpraHbl BHYTpeHHUX niel. B cootBeTcTBUU ¢ DenepanbHbiM 3akoHOM «O momunum» [2] K
OJIHOMY W3 NPHOPUTETHBIX HANPABICHUM AESATEIBHOCTH OTHECEHA 3aJayda MO 3al[UTEe XU3HH, 30POBbS,
MpaB ¥ CBOOOT TpaXKaH.

B ycnoBusx rocynapcTBEHHOTO MexaHH3Ma OOecledeHHs] KYJIbTYPHBIX MpaB M CBOOOA OOIBIIOM
o0beM pabOThl BBIMOJHSAIOT OPTaHbl BHYTPEHHHX J€JI, YTO OOYCJOBJICHO IITHUPOKUM CIEKTPOM
MPEAOCTABIICHHBIX MOJTHOMOYHUMI, TO3BOJISIOIMX AaKTUBHO YU4aCTBOBATh B )KU3HU IPAXK/IAH.

3amayaMi OpPraHOB BHYTPEHHUX JEJI MO OOECNEYSHHWIO 3allUThl KYJIbTYPHBIX TMPaB M CBOOOI
BBICTYMAIOT CJIEAYIOILIHUE:

- IpecevYeHue MPECTYIMHBIX MOCATATENHCTB U OKa3aHHWE TOMOIINU TpakIaHaM 10 BOCCTAaHOBJICHHIO
3aTPOHYTHIX U3BHE KYJIbTYPHBIX MPAB;

- OKa3aHUE COJACUCTBUSI OpraHaM TOCYJAapCTBEHHOW BJIACTH, MECTHOTO CaMOYIIPABIICHUS, HWHBIM
OpraHaM W OpraHHU3aIlisIM B BOCCTAHOBIICHUW HApYyIIEHHBIX TIPaB B chepe KyIbTypHI,

- obecnieueHre 3alIUThl KYJIBTYPHBIX TIpaB W cB0OOa TpaxknaH Poccuiickoit ®eneparuu,
WHOCTPAHHBIX TPaKJIaH U JUI] 0e3 rpakKIaHCTBa.

VKa3zaHHbIE  3aJa4yd  HYXKJAOTCI B IIPaBOBOM  IIOAJNEPXKKE, B  CBI3M C  4YEM
MB/] Poccuu BripaBe u3gaBaTth B COOTBETCTBUU C 3aKOHOJATeNbCTBOM Poccuiickoit denepanuu npukasbl U
pacnopsiKeHMs, HTHbIE HOPMATUBHBIE MCTOYHUKH, PETJIAMEHTUPYIOIIKUE JEATEIbHOCTh O OXPaHe U 3alluTe
KYJIbTYPHBIX IPaB IPakJIaH.
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JlesTenbHOCTh OPraHOB BHYTPEHHHX JeJ M0 00eCreveHUI0 3allUThl KYJIbTYpHBIX MpaB BhIpaKe€Ha B
TpeX HAMPABJICHUSIX: YTOJIOBHO-TIPOLECCYATIbHOM, ONIEPATUBHO-PO3BICKHOM U aIMUHUCTPATUBHOM.

IleHTpanbHOE MECTO B OXpaHE M 3allUTE MPaB IPaXJaH 3aHUMAET YrOJIOBHO-IIPOILECCYaJIbHAS
JEATEIIbHOCTh NMONMUIMHU. JIaHHBIA BHUJI JEATEIIbHOCTH C HOPMATUBHOM TOYKH 3PEHHUS 3aKPEIUIEH YTOJOBHO-
MPOLIECCYabHBIM KOJEKCOM M BBIpaKEH JABYMsS (opMamMu — OCYIIECTBICHHEM MPeIBAPUTEILHOTO
CJIe/ICTBUS U A03HaHUs. Ee rmaBHas OTIMYMTENIbHAS YepTa B TOM, YTO JAHHBIM BUJI I€ATEIbHOCTH BOZHUKAET
IpU HAJMYUKU COOBITHS TpecTyryieHus. J{aHHas JesTeNbHOCTh MPECIeNyeT CIEeIYIOIINEe OCHOBHBIC IENIH:
paccieioBaHle U PACKPHITUE MPECTYMHOTO JIESHMS, YCTAHOBJICHHE BUHOBHBIX JIUI[ M JIHUI], PUYACTHBIX K
COBEPILICHUIO MPOTUBONPABHOIO IMOCATaTENbCTBA, & TAaK)KE€ BOCCTAHOBICHHE HAPYLUIEHHBIX B XOJ€
COBEPILICHUS MPECTYIUICHUI MpaB U CBOOO MOTEPIEBIINX IPaKIaH.

OnepaTuBHO-PO3bICKHAS  IEATEIBHOCTh MOJUIMU BOHMpaeT B ce0s KOMIUIEKC CIelUaIbHbIX
MEPOIPUATHIA, HAMPABICHHBIX HA YCTAHOBICHHE camMoro ()akTa COBEPIICHHS MPECTYITHOTO NESHUS U JIUI]
ero copepmmBuIero. JlaHHas COBOKYNHOCTb MEPONPUATHI HOPMAaTUBHO OCHOBBIBaeTCs Ha PdenepaibHOM
3aKOHE
«O0 omepaTUBHO-PO3BICKHON NIEATENBHOCTH» [3] U ABIAETCS HE MEHEE BAKHBIM KOMIIOHEHTOM B CHUCTEME
o0ecrieueHus 3alUThl KYJIBTYPHBIX IIPaB M CBOOOT TPakIaH.

AJIMUHHCTpAaTUBHAsT JEATEIbHOCTh IOJMLIMHM BBIPAXKAETCA B IPUMEHEHHM €€ OpraHaMmu
HCIIOJTHUTEIIEHO-PACTIOPSIUTEIILHBIX (DYHKIIMA, HAMPABICHHBIX Ha OOCCIICUEHUE IMpaB TpakIaH B cdepe
KyJabTypbl. OpraHbl BHYTPEHHUX J€J1 MNPUMEHSAIOT MEpbl aJIMHUHHUCTPATUBHOIO BO3JECUCTBHUS B LEJAX
obecriedeHust COOIIOICHUST OXPAHSIEMBIX 3aKOHOIATEIIbCTBOM TIPaB rpakaaH. JlaHHas AesITebHOCTD B YHCIIE
MpPOYero MpeayCcMaTpUBAeT MPOBEACHHE MNPOPHUIAKTUYECKUX  MEpONPUATUH, HaNpaBICHHBIX Ha
HEOIYIIEHNE HApYIIEHUH TIpaB U CBOOO B chepe KyJIbTypHI.

Peanusyemas B pamMkax aJMUHHCTPATHUBHOW IEATEIbHOCTU WCIOJIHUTENbHAsS (PYHKIMS HarpaBieHa
Ha o0ecrieyeHrne MCIOIHEHUSI NMPaBOBBIX HOPM, 3aKkperuieHHbIX Koncturynmeit Poccuiickoit @enepanuu,
dbenepanbHBIMU KOHCTUTYIIHOHHBIMH U (hefepadbHbIMU 3aKOHAMU M MOA3aKOHHBIMH HOPMATHBHBIMU
aktamu. [lo cyliecTBy CKa3aHHOTO OTMETHM, YTO JESATEIHbHOCTh OPraHOB BHYTPEHHHX [ HAIpaBJIeHA HA
dbopMupoBaHHE ONArOMPUSATHOW CpeAbl s 3alUThl KYJIbTYPHBIX MpaB TpaxAaH U 0OecledeHHe
0€301acCHOCTH OT TPOTUBOIIPABHBIX MOCATATEIHCTB.

PaccmoTpeHHBIe BbIIIE 33/Ja4l OPTaHOB BHYTPEHHUX eI MPEANoaraloT peanu3aiuio psaa GyHKiui
1o o0ecreyueHuo mpaB U cBoOoJ] uenoBeka B chepe KynbTypbl. Kaxnoi u3 takux (QpyHKUMN CBONCTBEHHa
onpeJeleHHasl HalpaBIEHHOCTh €€ JCHCTBUA;, JAAHHBIM XapakTep AEMCTBUS 3aBUCUT OT IOCTABICHHOU
3amaun. DyHKIUU AESITEIBHOCTH OPraHOB HMMEIOT CIICAYIONIYIO KiIacCHU(HUKAIUIO: OOIIUE, CIeNHaTIbHbIe
(v ocHOBHBIE), oOecneunBaromire [4].

OBJl oOnamatoT TakKe 3HAYUTEIBHBIMH CHJIAMH M CPEACTBAMH, TO3BOJISIONIMMU UM
HeNneyCcTpeMIeHHO M 3((EKTHBHO MPOBOAUTH MEPOMNPHUATHS MPABOBOTO, COIHAIBLHOTO, YKOHOMUYECKOTO
XapakTepa, HalpaBjeHHbIE Ha oOecredyeHHue MpaB U CBOOOJ 4yenoBeka W rpaxaaHuHa. OHU Haumbosee
OpUOMIKEHBI K HACEJNICHUIO U, pealn3ys CBOM MHOTOUMCICHHbIE (DYHKIHUU, HMEIT JOCTaTOYHO
BO3MOKHOCTEH JIJII CBOEBPEMEHHOTO BBISBJIICHHS M OINEPATUBHOTO YCTPAHEHHsI HETaTHBHBIX MOMEHTOB,
OTPAaHUYHUBAIOIIUX MIPaBa U CBOOO B TPAXKAAH U MPETATCTBYIOIINX UX OCYIIECTBICHUIO.

Brinensnoxxennoe JaeT OCHOBaHHE cenaTh BBIBO/JI, 4TO
OpPraHMU3aIMOHHO-TIPABOBOM MEXaHW3M OOECHeUeHHUs OpraHaMH BHYTPEHHUX €N KyIbTYpHBIX TpaB H
cBO0OO/T uenoBeKa u rpaxxaanuHa B Poccuiickoit deneparuu — 3TO CIIOXKHAs, ETOCTHAsI, MHOTOCTOPOHHSIS U
MHOTOYPOBHEBasi CHUCTEMa OPraHU3alMOHHO-TIPABOBBIX CPEJICTB, KaXIbIH U3 KOTOPBIX HMEET CBOE
(YyHKIIMOHATBFHOE TIPEHA3HAYCHUE, C TIOMOIIBI0 KOTOPBIX  OCYIIECTBISETCS IeJIEHANPaBICHHOE,
pE3yNbTaTUBHOE BO3/CHCTBHE Ha OOIIECTBEHHBIC OTHOIICHHS B cdepe peann3anuu (OXpaHbl W 3alIUTHI)
IpaB 1 CBOOO/] UeI0BeKa U rpa)KIaHUHA.
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