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YK 347
IHOHATHUE U COAEPKAHUE I'PAKJTAHCKOT'O IPABOOTHOIEHUA

THE CONCEPT AND CONTENT OF CIVIL LEGAL RELATIONSHIP

AHHOTanusA: B JaHHOW CTaTbe NPOBOAUTCA AHAJIU3 IMOHATHS M COAEPkKAHUSA TPAKIAHCKHUX
MPaBOOTHOIICHUH, aHATU3UPYETCS COCTaBIAIOIIAs WX CTPYKTypa u ocobeHHocTH. Mccnemyercs
(GyHKIMOHATbHAS 3HAYUMOCTH MPABOOTHOILICHHSI B ONpE/IeNIeHNH OaslaHca MpaB v 00s3aHHOCTEH CyOBEKTOB.
[TpuBoauTCs ananu3 (pakTOPOB, BIUSIOMNX HA TPAXKIAHCKOE TPABOOTHOIICHHE.

Annotation: This article analyzes the concept and content of civil legal relations, analyzes their
constituent structure and features. The functional significance of the legal relationship in determining the
balance of rights and obligations of subjects is investigated. The analysis of the factors influencing the civil
legal relationship is given.

KiroueBble c¢jI0Ba: TOCYIapCTBO, TpaKIAHCKas OOS3aHHOCTh, IPABOOTHOIIECHUE, CYOBEKTHI
I'pa)KaaHCKHUX HpaBOOTHomeHHﬁ, Cy6’I>eKTI/IBHO€ IIpaBo.

Key words: state, civil duty, legal relationship, subjects of civil legal relations, subjective right.

I'paxnanckoe NMpPaBOOTHOILIEHUE CIIEIYEeT BOCHPHUHMMATh B KayeCTBE COLMAJIBHOTO OTHOILIEHUS.
Wuaue roBopsi, 3TO KacaeTcsi OTHOIIEHUI MeX 1y pU3NUEeCKUMU U FIOPUINYECKUMHU JIMLIAMH, YIPABISIFOIIUMHI
HOpMaMH paBa B IaHHOU cdepe.

['ocynapcTBo mIperocTaBi€T y4aCTHUKAM OTHOLICHWM IPOYHBIE, YETKO OIPEIEIICHHBIE IIpaBa,
KOTOpBIE€ 3allUINAIOTCS TOCCTPYKTypaMu. MOXXHO C ONpEJENIEHHON YBEPEHHOCTBIO YTBEPXKIaTh, YTO
IpaXkJJaHCKOE IMPAaBOOTHOILICHHE BXOIUT B COLMANIbHYIO cdepy, a Taike 00jalaeT TOYHO COCTAaBICHHOMN
opuandeckoi o6onoukoid. OHa HaJIe)KHO BHEIPEHA B UEJIOBEUECKOE CO3HAHUE.

I'paxxiaHckoe MpaBo MpPEIoaraeT, YTO U3bsIBICHUE BOJIM CTOPOH, a TAKXKe 0COOEHHOCTH MOBEIEHUS
JOJKHBI OBITH COTJIACOBaHbl C BOJel rocymapctBa. JlaHHas BOJsSL BbIpaXkaeTcs B 3aKOHOTBOPYECTBE.
I'ocymapcTBO OKa3bpIBacT BIMSHUE HA IOBEJCHHE YYACTHHKOB IIPOLIECCOB, a TAKXKE 3acTaBiseT JIMLA,
MPUHUMAIOIIKE yYacTHE B IIPOLIECCE, YUUTHIBATh BOJIIO TOCYJAapCTBA U ClIEI0BaTh €i. JJocTaTouHO BasKHBIM B
paccMaTpUBaEMOM I0JIOKEHUU SBIISIETCS TO, YTO T'OCYAAPCTBO BBIHYK1A€T BCEX JIMLL, IPUHUMAIOIINX y4aCTHE
B [IPABOBBIX OTHOLIEHUSX, TOYHO BBIMOJIHATh YCTAHOBJICHHBIE IPEANUCAHUS 3aKOHOB [3].

['paxaHcKHe MPaBOOTHOLICHUS MMEIOT CBOM OCOOCHHOCTH. OHM BHOCAT OTJIMYUS B JaHHbIC
OTHOILIEHUS, OTJIEJSS UX OT APYrux pazHoBuaHocted. K mpumepy, Uit rpakJaHCKUX MPABOBBIX OTHOIICHUN
HOPMOM CUMTAETCs TO, YTO BCE YYACTHHUKH SIBJISIOTCS PAaBHBIMH IIEpe] 3aKOHOM. Taxke TyT yduThIBaeTcA
MMYILECTBEHHAs! HE3aBUCUMOCTh NMPU PACCMOTPEHUN PHIHOYHBIX MEXaHU3MOB M PHIHOYHBIX OTHOIIEHHH. X
YYaCTHUKH NpPeOBIBAIOT B HJACHTHYHBIX IPABOBBIX YCJIOBHUAX HE3aBHCHUMO OT TOTO, SBISIOTCS OHHU
(bU3MYECKUMU JIMLIAMHU, I0OPUIUYECKUMU JINLAMU, TOCOPTaHaMHU.

CnenyeTr npyHUMaTh BO BHUMAaHHE, YTO I'PaXk1aHCKOE IIPaBOOTHOILLIEHUE BBICTYNIAET KOHIIEHTpaLUei
npaB M 00s3aHHOCTEH, COOpaHHBIX B pamMkax oJHOro wmecra. OHHM BBICTYNAIOT KOMIIOHEHTaMHU
paccMaTprBaeMbIX MPABOBBIX OTHOIICHHH. B kauecTBe CyOBEKTOB OTHOLICHHMH BBICTYMAOT rpaxiaaHe P,
WHOCTPAHIIBI, allaTPHUJIBI, @ TAKXKE PA3TMIHOTO POJIa OpraHu3aiuu 1 ropuandeckue aumna (ct. 8 ['K POD).

Ha npaktuke coctaB u (hopmMa ImpaBOBOTO OTHOIICHHUS SIBISIOTCS TECHO B3aMMOCBSI3aHHBIMHU. X
CIIElyeT CYMTAaTh CTOPOHAMM OJHOIO M TOro ¢ sBicHMA. [IpMHMMAas BO BHMMAHHME TEOPETUYECKOE
UCCIIC/IOBAaHHE, JAHHBIC MOHATUS MOXKHO H3ydaTh oTAenbHO. C mo3umuu (GopMbl Bce MPAaBOOTHOIICHUS
IPOSIBIISIFOTCS HE TOJIBKO B IEHCTBUU, HO U B O€3/1€HCTBUH.

CaMble CyIIECTBEHHBIE OTHOULICHHMS, COTJIACHO 3aKOHY, JOJDKHBI OBITh O(GOpPMIIEHBI B KayecTBE
HOPMAaTUBHBIX JOKYMEHTOB. [IpaBoBO€ pemeHue, HaleJIeHHOE Ha PEryJIupOBaHUE IPaXKAAHCKOTO IPAaBOBOTO
KOH(IIMKTA, TpeOyeTcss 0hOpMIIATh B BUIE CYyAeOHOTO PEILICHHS.

CocTtaB npaBOBOIr0 OTHOLIEHMS BKJIIOYAET B ce0s MPOLECC COTPYAHUYECTBA MHOTHX (hakTopoB. OHU
MOTYT OBbITh KaK CyObEKTHUBHBIMH, TaK U OO BEKTUBHBIMH.

CocTtaB npaBOBOTr0 OTHOILIEHMS COAEPKHUT CyOBEKTHBHbBIE 0053aHHOCTH M mpaBa. VIHBIMU ciioBamu,
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CIO/Ia OTHOCATCSI 00513aHHOCTH U IPaBa, UMEIOLINECS Y CYObEKTOB B ONPECICHHOM I'Pa’KAaHCKOM IPaBOBOM
oTHouIeHnU. CyOBEeKTUBHOE MPABO MPEACTaBIsAET CO00M Mepy 3aKOHa, KOTOpasi MPEeANnoIaraeT BO3MOKHOCTb
OIIPECIIEHHOTO TOBEACHMUS KOHKpeTHoro juna. CocTaB Takoro IpaBa ONPENENAETCS INPaBOMOUYUSIMH,
KaCaroIUMUCS:

BBITNOJIHEHHS] KOHKPETHOTO OIPEIEIIEHHOTO AEHCTBHSI YIIPABOMOUYEHHBIM;

TpeOoBaHUs (BBIMOJHEHUS 00S3aHHOCTEN OT OIPEICIICHHOTO JIUIA);

3aIUTHI IPH HECOOIIOICHUH I'PAXKIAHCKUX TPaB.

CyObeKTHBHAsT  Tpa<IaHCKash  OOS3aHHOCTh — Mepa  ONPENEJICHHOTO  TOBEJCHUS  JIWIIA,
npemnosararas Heo0X0IMMOCTh:

- BBITIOJTHEHUS] KOHKPETHOTO TTO3UTUBHOTO JIEHCTBHS;

- HEBBINOJIHEHMS ONIPEIEICHHBIX JEHCTBU, IPEANONAralolUX HapyIIeHUEe IPaB IPYrUX JIMIL.

CyOBeKTUBHBIE O0SI3aHHOCTH W TIpaBa (OPMUPYIOT TPABOBYIO (OPMY TPaKAAHCKOTO IMPABOBOTO
OTHOILICHUSI.

CyObekTuBHOE TMpaBO B OOJACTH TpPakIaHCKOTO 3aKOHOJATENbCTBA TpeOyeTcs OTIMYaTh OT
O00BEKTUBHBIX MpaB, MpaBocrocoOHOCTH. [1oa MpaBocrocOOHOCTHIO TOHUMAETCsl A0CTPAKTHASI BO3MOXKHOCTD
BBICTYIIaTh HOCHUTENIEM ONpeereHHOro npasa. [lo1 cyObeKTHBHBIM MpPaBOM IOHUMAETCS OMpeeSIEHHOE
IIpaBO CYOBEKTa, MNPUCYTCTBYIOUIEE B TPakJaHCKOM IIPAaBOBOM OTHOLIEHMM. 3J€Ch IPHUCYTCTBYET
3aBHCHUMOCTh OT OOBEKTHBHOI'O MpaBa, BBHICTYIMAIONIETO B Kaue€CTBE CHCTEMbI HOPM IpaBa, YHPAaBISIOIIUX
MPaBOBBIMU OTHOIIECHUSIMH] 1 ].

K ¢akropam, co3garonyM cocTaB MPaBOBBIX OTHOIICHUH, CIEAYET OTHECTH TPYMIBI, B KOTOPHIX
CKOHIICHTPUPOBAaHbl KOHKPETHBIE KAaTErOPUU BEPHOTO IOBEJAEHUS, MPEACTABIEHHOIO B KauecTBE
CyOBEKTUBHBIX MpaB, IPOLEAYP UX peanu3anuu u ods3aHHocTeil. ba3oit 00pazoBaHus, CMEHBI U 3aBEPIICHUS
MIPABOBBIX OTHOIIEHUH CTAHOBATCS (PaKTOPHI FOPUIMUECKOTO XapaKTepa.

[TpaBOOTHOIIEHHS TPEJICTABISAIOT COOOM CBSA3h CYOBEKTOB COLIMATBHBIX OTHOIICHUM, PEryIHPyEeMbIX
paBoBbIMH HOpMaMu. OHHU BBIPa)KAIOTCSl B MPUCYTCTBUU y HUX NPaB CyOBEKTHBHOTO XapaKTepa, a TaKKe
COOTBETCTBYIOIIUX 00sI3aHHOCTEH, KOTOPBIE MOIJEP>KUBAIOTCS CO CTOPOHBI FOCYIapCTBa.

I'pasknaHCKME MPAaBOOTHOWIEHUs OTHOCSTCS K OJHOW M3 Pa3HOBHIHOCTEH IIPABOBBIX OTHOLIEHUH. Y
HUX UMEIOTCS OOIIHE MPU3HAKU U YEPTHI, MPUCYIITUE ISl KAKI0T0 BU/A MPABOBBIX OTHOILIEHHH. Takxke y HUX
UMEIOTCS 0COObIE YEPTHI, CBA3aHHBIE C TPOUCXOXKACHUEM TAKUX OTHOILIEHUH, KOTOPOE BBI3BAHO IPaskJaHCKUM
MIPABOBBIM PETYIUPOBAHUEM U UMYIIECTBEHHBIMU MPABOBBIMHU OTHOIIEHUSIMU. OCOOBIE MPU3HAKH U YEPTHI B
JTAHHOM 00J1aCcTH CBSI3aHBI C HI0OAHCAMU TPAYKIAHCKOTO MpaBa. B mepByio ouepes crojja OTHOCSATCS CyObEKThI
TPaXXTAHCKUX TPABOBBIX OTHOIICHUH, KOTOPBIE SBISIOTCS OO0OCOONECHHBIMH B OPTraHU3AIMOHHOW U
uMmyiecTBeHHOU cepax. Takum o0Opa3om, OHU SABISAIOTCS CAMOCTOSITEILHBIMU U HE 3aBUCAT OT OCTaJIbHBIX.
OHM MOT'YT COOTHOCUTBCSI KaK paBHBIE.

Eme onHuM ¢akropoM sBiIs€TCS PaBEHCTBO JIMI, NPUHUMAIOIIMX YYacTHE B COLMAIbHBIX
OTHOLICHUAX, KOTOPBIE BKJIIOYAIOT B C€0s1 IPEMET IPaXkAaHCKOr0 IMPABOBOIO PETYIUPOBAHUSA. DTO 3aT0XKEHO
3necs ummaneHTHO (cT. 1 I'K). Bce cpeactBa, KOoTOpble MPHUCYTCTBYIOT B TPa)KIaHCKOM IIpaBe, MOTYT
nojjepkate TpeOyeMblii ypOBEHb paBeHCTBa. ['pakgaHCKHe NPAaBOOTHOLICHUS NPEANOJararwT, YTO
OTHOILIEHUSI CO3JAIOTCSI MEXIy CYOBEKTaMHU C paBHBIMU MpaBaMU. OTHU MPABOOTHOIIECHHS HMEIOT
CTpYKTYpHBIHA TUI. COOTBETCTBEHHO, 3/1€Ch OOSI3aHHOCTH BBICTYHAIOT B POJM MPUTSA3aHUS, a HE BEJICHUS.
JIOJDKHMKHM BCEr/la HaxXoAsTCs B TAKOM JK€ TIOJIOKEHUM, KaKk W Kpenutop. MHadye roBopsi, y HUX HeE
CKJIaJIbIBAIOTCS] OTHOLICHHUS CYOOPIMHALINY, OHHU CYIECTBYIOT B paMKaX KOOPAWHALIHIH.

Ecnu cropona, umeroniast onpeesieHHbIe MOJIHOMOYUS B TPak/1aHCKOM [TPaBOBOM OTHOIIEHUH, MOXKET
BBIJIBUTaTh TPEOOBAHUS 10 TIOBOJY COOJIIOACHNUS ONPEIETICHHBIX HOPM MOBECHHUS K UMEIOILeMY 003aHHOCTH
JUIY, TO 3TO MOKET MPOUCXOAMUTH TOJILKO B PaMKaX COCTABJICHHOT'O MEXJy HUMHU COTJIAIICHUS WIH IO
HETOCPECTBEHHOMY 3aKOHOJATEIbHOMY YKazaHuio. Takum oOpa3oM, y 3aKa3zyvka HPUCYTCTBYET IPaBO
TpeOoBaHUsl OT MOAPSATYMKA UCIIOIHUTH paboOTy, HA KOTOPYIO TOT COTJIACHIICA B paMKax COCTaBJICHHOI'O
Mexay Humu cornamenus (ct. 740 I'K). Eciu rpaxiaHckoe NMpaBOOTHOLIEHUE YCTAHOBJIEHO HE IO BOJIE
MPUHUMAIOIIKMX B HEM y4acTHe JIMIl, TO OHHM Tak)Ke MpeObIBalOT B paBHOM MpaBoBoil no3uuuu. K npumepy,
ecyiu ObLT HAaHECEH yIepoO, TO AETUKTHOE 00s13aTeNBCTBO, KaK MIPABUJIIO, MOSBIISIETCS HE3aBUCUMO OT JKEJIaHUs
TOTO, KTO ObUT BUHOBHUKOM AaHHOTO ymiepOa (ct. 1064 I'K). B To e Bpems B IpakJlaHCKOM IPaBOBOM
OTHOIICHUU CTOPOHBI MPEOBIBAIOT B PABHOM MO3UIIMH U HAXOJSATCS B MOYMHEHUH 3aKOHY.

KOpuanueckoe paBeHCTBO ML, MPUHUMAIOIIMX YYacTHE B OTHOIICHUSAX, SIBISETCS 00s3aTEIbHBIM
KAaueCTBOM TIPa)kJaHCKOTO IPaBOBOIr0 OTHoIIeHHA. C mOTepei JaHHOrO KayecTBa MOXKET MEHSATHCS CYTh
MPaBOBbIX OTHOWIEHUH. OHU MEpecTaHyT ObITh IPaKJTAHCKUMU W OYyAYT OTHOCHUTHCS K MHOM KaTeropuHu.
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Takum 00pa3omM, MoKymasi KBApTUPY Y aJIMUHUCTPALIMHU JIFOJIU HAXOASTCS B PABHOI C HE MPaBOBO# MO3UIIHH.
B TO e Bpems eciau agMHHHCTpAlUs OyaeT pachpeaeisTh HEABMKUMOCTh CPEIM TpakaaH, KOTOPHIC
JUIIWIACh JKWIbS B pe3yJbTaTe KaTtacTpodbl, TO 31€Ch OHAa CTaHET OPraHOM, HMECIOIIMM BJIACTHBIC
MTOJTHOMOYHS OTHOCHTEIBHO (PU3MUECKUX JIMIL. B Takoi CUTyaluu mpaBoBOE paBEHCTBO CTOPOH OTCYTCTBYET.
JlaHHOE TTPABOOTHOIICHUE OTHOCUTCS K aJIMUHUCTPATHBHBIM OTHOIIICHUSIM, & HE K IPa)IaHCKUM IPABOBBIM.

TpetbriM (HaKTOPOM SIBIISIETCS TO, YTO MPHCYTCTBYET CAMOCTOSTEIBHOCTH JIMII, OTHOCSIIHMXCS K
IPaXIAHCKOMY IPABOBOMY PEryJUPOBaHHIO. BO3MOXHOCTH CaMOCTOSITEJIBHO YIPaBIATh NpaBaMu U
CpeJCTBaMU 3allUTHI 371eCh 00YCIIOBIIEHA TE€M, YTO 0Aa30BBIMHU MPABOBBIMH (haKTaMH MPABOBBIX OTHOIICHHI
SIBJISTIOTCSL  aKThI, OTHOCSIIMECS K CBOOOJHOMY H3BSBJICHUIO BOJM JIMI, YYAaCTBYIOIIUX B IPABOBBIX
OTHOIIEHUSX.

YerBepThbiM (HAKTOPOM SIBJISETCS TO, YTO MPABOBBIMH TapPAHTUSAMHU BOIUIOMICHUS TPaXkTaHCKHX
MPAaBOBBIX OTHOIICHHWH BBICTYIIAIOT T€ MEPHI, KOTOPBIE OTHOCATCA TOJBKO K PacCMaTpPUBAEMOMY
rpaXkJIaHCKOMY TpaBy. TakKe CIoJla OTHOCSATCS MEPbl OTBETCTBCHHOCTH 3a HEBBITIOJIHEHHE HMEIOIUXCS
obs3anHOCTeH. Kak mpaBuiio, OHU OTHOCATCS K UMYIIIECTBEHHOMY THITY.

[TsaTe1it hakTOp 3aKIFOYACTCS B TOM, YTO K HIOAHCAM TPaKIAHCKOIO MMYIIECTBEHHOTO MPaBOBOIO
OTHOIICHHS CIIEAYET OTHECTH TO, YTO OHO OTOOpakaeT OOMIHOCTh FOPHIANYECKON HAIACTPOUKHA W
HKOHOMHYECKOW OCHOBBI. DTO KacaeTCsl MX CBS3M U O0IIEro mpuMeHeHus. [ paxIaHCKoe MPaBOOTHOIICHUES
HUMYIIECTBEHHOIO XapaKTepa COCTOUT B TOM, UTO OJ1arogapst eMy MOYKHO HalTH KOMIIOHECHT B IICTTH CBSI3H, T/I€
OyayT 00BETMHEHBI 3JIEMEHTHI OCHOBHOTO U HAJICTPOCUHOTO THIA [4].

Takum 00pa3oM, TpakIaHCKOE MPAaBOOTHOIIEHHE IPEANOIaraeT OTHOIIEHHE MEKIY JIHIAMH,
HAXOMAIIMMKCA B paBHOM mojokeHud. OHHM 00JaJal0T OPraHU3allMOHHOW W UMYIIECTBEHHOMN
000C00JIEHHOCTHI0. MIX HEMMYIIECTBEHHBIC U HUMYIIECTBEHHBIEC OTHOIIEHHUS BHIPAXKEHBI B TOM, YTO Y HUX €CTh
0053aHHOCTH W TIpaBa, KOTOPbIE OOECIECYCHBI HCIOJIb30BAHUEM MPHHYIUTEIBHBIX MEP CO CTOPOHBI
roCcyaapcTBa.

ConepkaHue MPAaBOOTHOIICHUS - 3TO (DAKTUYECKOE IMOBEICHHE YYACTHHUKOB IPABOOTHOIICHHUS, B
paMKax KOTOPOTO Peanu3yloTCs HX CyObEKTUBHBIC MPaBa U 00SI3aHHOCTH IO OTHOIICHHUIO IPYT K APYTY.
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EXPERIENCE OF CREATION AND FUNCTIONING PRIVATE SECURITY COMPANIES
ABROAD (USA, GERMANY, CHINA, CANADA, UK)

AHHoTanms. B cratbe paccMaTpuBarOTCsI BOIIPOCH KaK MPAaBOBOTO, TaK U COIMAJIBHOTO XapakTepa,
pacKphIBafOIIUe JaHHYI0 TeMy. [Ipexie Bcero, 1aHO YacTHOM OXpaHBl M PO3BICKA, JaHBI XapaKTEPUCTHKU
OPEANpUATHA 3a pyOekoM. BBISCHSIOTCS TpaBOBBIE ACMEKThl YAaCTHOM OXpaHbl U PO3BICKA, KOTOPHIE
BO3HHUKAIOT U3 UCTOYHHKOB IpaBa. Jlaercs kiaccuuKaIus BUI0OB MPEIIPUSTHA.

Summary. The article deals with issues of both legal and social nature, revealing this topic. First of
all, private security and search are given, characteristics of enterprises abroad are given. The legal aspects of
private protection and search, which arise from sources of law, are being clarified. The classification of types
of enterprises is given.

KuroueBsble cinoBa: Yacmwuas oxpana Yacmmuwlii po3vick, €ro BUAbL, MPUYUHBI BOSHUKHOBEHUS,
OOBSICHEHHE JJIs1 YeTO CYIIECTBYET YacTHAsl OXpaHa U PO3BICK.

Keywords: Private security Private search, its types, causes of occurrence, explanation of why there
is private security and search

BBEJEHHUE

Kak n3BecTHO u3 (pHUIHMOB YaCTHBIEC JETEKTUBbI M ar€HTCTBA OXPaHbI CTAIA MAaCCOBO UCTIOIH30BATHCS
B CIIIA B nepuo/ BETUKON AETIPECCUH, B YACTHOCTH MOYKHO YHOMSIHYTh QUiIbM «B mka3e TOIbKO ASBYILIKH»
TaM TOCTOSTHHO TTOKAa3bIBAJIUCh OXPAHHUKU B Hadaie Quiabma. B KilaccmueckoM aMepuKaHCKOM (HIIbMe
00513aTeIbHO MMEEeTCd U OXPaHHUK M JETeKTHB. DTO NPUBEIO K POMAHTH3aLMU o0pa3a OXpaHHUKA U
JIETeKTHBA, IIOMHHUTE QHIIBM «J{eTeKTHBHOE areHTCTBO «JIyHHBIN CBET» M K TOMY, YTO YaCTHBIC IETCKTHUBHI U
OXpPaHHHKH MOSIBUIINCH B IPYTUX CTpaHAX MUPA.

Ha ceropusnianii 1eHh B MUPE CYIIECTBYIOT COTHHU TBHICSY OXPAaHHBIX M JETEKTUBHBIX areHTCTB,
Kosn4yecTBo coTpyaHukoB B CIIIA Gosee 1 muinona.

B Bompocax obecneuenus 6e3omacHoctu ctpanbl 3amana CIIA, Benukobpuranus, u T. 1. Bce 6onee
OPHEHTUPYIOTCS, HE TOJILKO Ha TPAJUIIMOHHBIE JUIs HUX ITOJIMLEHCKHIE CITYKObI, HO M YaCTHBIE CHICKHBIE 010pO
U CIIy>KObI 6€30IaCHOCTH.

OTa BO3MOXKHOCTb, KOTOpasi BCE Yallle W Yalle MCHOIb3YeTCs MHOIMMHU T'OCYJapCTBEHHBIMU
OpraHaMH B 3apyO€KHBIX CTpaHaX OOBSCHICTCS TEM, YTO MHOTHE TPaB OXPaHUTEIbHBIE (DYHKIIMH MOKHO IO
HKOHOMHUYECKUM OCHOBAaHUSM I€peaTh YACTHBIM OXPAHHBIH-CHICKHBIM aréHTCTBAM U KOMITAHHSIM.

OpnHako u 3a py0eKoM HOJHOCTBIO IIEpeaaTh BCe MPaBOXPAHUTEIbHbIE (DYHKIIMU TOCYAAPCTBEHHBIE

opransl He XoTAT. [103TOMy Ha TIe4ax OXpaHHBIX areHTCTB U KOMITAHUI BO3JI0KEHbI TAaKUE (PYHKIUH:

1. Opranusanus oXpaHbl 00bEKTOB;

2. [atpynupoBanus 00BEKTOB, MOPSIOK HA MACCOBBIX MEPOIIPHUATHUSAX;

3. O6cnyxuBanue apromatndeckux KIIIT;

4. Ob6ecnieuenue 6€30MaCHOCTH NEPEBO3KH I'PY30B;

5. Obecmneuenue 6€30MacCHOCTH MPUBO3KE IIEHHOCTEH M MHKACCAIIHS HX;

6. JInuHast oXpaHa MOJUTHUKOB, U3BECTHBIX IIOYMEHOB U IIOYBYMEH, OM3HECMEHOB;
7. [Touck mpomaBmmx 6€3 BECTH JIHII;

8. [Momnepskka rpakIaHCKUX T B CyJaX, COOp J0KA3aTeIbCTB MO ATUM JIeaM;

9. COop 1oKa3aTeNbCTB CYMPYKECKOW HEBEPHOCTH;

10. OcyuiecTBiI€HNE 3alUThl OT HENPABOMEPHOM JESITEIbHOCTH:

a) PaCCJ'Ie,Z[OBaHI/Ie, HaIpaBJICHHOC Ha HpOTHBO,HefICTBHe IIPOMBIINIJICHHOI'O IIIMTHOHAXa,
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6) PaccnenoBanue, HanpaBiIeHHOE Ha yCTaHOBJICHHE (PaKTOB KOHTpadaKTa;
B) PaccnenoBanue, HampaBJICHHOE Ha HEAOIYIIEHUE OrPaHUYCHUS KOHKYPEHTHOM

o6opnoe.
11. [loaroraBnuBarOT NPOBEECHNE JETIOBBIX IIEPETOBOPOB;
12. [TomoraroT uiu 3aMeHsIOT CIYKObI 0€30MacHOCTH OAHKOB U CTPAXOBBIX ar€HTCTB;
13. OxpaHa cCOOCTBEHHOCTH KIIMEHTA.
OCHOBHASA YACTH

CIIA
B CIIIA BonpOCHI perucTpaIuy YaCTHBIX CHICKHBIX M OXPaHHBIX (DUPM OTHECEHBI K
FOPUCIUKITUY IITAaTOB, UM YKa3aHbI CIAEAYIOIINE MPaBa:

. [pectymienus, npenocrapistomiue yrpo3y CUIA u mratam;
. YcTaHOBIICHHUE, TAK HA3bIBAEMBIX YCTAHOBOYHBIX JIAHHBIX HA (HU3UYECKUE U FOPUIUICCKHE
JIAIa, OOIIECTBA;
° Po3bIcK M1l UCUE3HYBIIUX U 0€3BECTHO OTCYTCTBYIOIIHX;
. Po3bICK Bellel MOTePSHHBIX U KPaJICHBIX;
. [Touck JToKa3aTeabCTB M CBHJICTENICH IS TPAaBOOXPAHUTEIIBHBIX U CYJACOHBIX OPJEPOB;
° dwusnveckas oxpaHa GU3HYSCKUAX U FOPUIMYSCKHX JIAI | T.J
[Ipu nesTeNbHOCTH OHU HE MOTYT MPUMEHSITh TaKUe (OTIePaTUBHBIC MEPHI)
° OOEICK,
. Apecr.
OOBICK MOAPA3ICIACTCS Ha CICIYIOIINE BHUIbI:
1. OOBICK Ha AOMY,
2. JInaHBIA OOBICK.
OnepaTuBHBIC MEPBI, KOTOPBIC, UM Pa3pEIICHbI:
1. 3amep:kaHue JHII, KOTOPBIC MTOI03PEBAIOTCS B COBEPIICHUH MTPECTYILICHUS ISt

HOCJ'IG,I[YIOH_[eﬁ nepeaayu JIMI B IMOJIUIHUIO.

OPI

B ®PI" YacTHOE ChICKHOE 0IOpPO JOHKHO OBITH 3aPETUCTPUPOBAHO KaK YUPEKICHHE 3aHUMAIOIICECS
PEMECIIOM U MPOMBICIIOM, TaK KaK IPU 3TOM IMPECIeayeTcs 1esib 3apaboTaTh IEHbIU, TYT YAaCTHBINA CITydaii
teopun P. VMpunra. OHU 0053aHBI HCIIONHSATH BCE 3aKOHOTOJOXKEHUS M IMOCTAHOBJICHHS KACAIOIIMXCS
yupexxJIeHul 1mogo0Horo Buaa. Eciu roBOpUTh O YaCTHOCTSIX TO JUIsl yUpenuTesst He TpeOyeTcs Hajaudue
CTHEHUATBHOTO 00pa30BaHUsI MM COOTBETCTBYIOIIETO OIMBITa PabOTHI, TJIABHOE YCIIOBHE IJISI YUPESKICHHS
O1Opo ABJISETCS HATMYKME MUHUMAIBHOTO YCTaBHOTO KanuTana 50 ThIC.

YacTtHble ciry:K0bI 0€30I1aCHOCTH JICTSITCS Ha J1BA BUJA!

AreHTCTBa 3anumarowuecs | [logpasnenenus 3aBOJCKOM
MpeI0CTaBICHUEM bupmam U |OXpaHbl, CO3JaBaeMbleé CaMHUMU
TOCYYPEKICHUSIM YCIIYT 110 00ECTICUEHHIO | PpUpMaMH WIH YUPEKICHUSIMH
0€30I1aCHOCTH  OOBEKTOB WM  JIHI]
noJyIeKamux (PU3nYecKon oxpaHe

CornacHo ¢enepallbHOMY 3aKOHY O YaCTHBIX NMPEANPHUATUAX A OTKPBITUS YaCTHOM CITyXOBbI
0€30MacHOCTH TpeOyeTcs HaJuure CIeUaIbHOTO pa3pelleHne BiIacTel Mpy 3aKI0Y€HUN MU KOHTPAKTOB.
K gacTHbIM ciyx0am 0€301MacHOCTH, 3aKIIFOYMBIINM KOHTPaKThl ¢ byHaecBepom nin opranamu
HATO na oxpaHny BoeHHBIX 00BEKTOB, coriacHo, DenepanbHoro 3akoHa oT 12 aBrycra 1965 roga «O npaBax
BOGHHOTI'O MEPCOHaa KapaylbHOW ciykOb» U 3akoHy oT 2 mapta 1874 roma «O mpaBax TpakIaHCKHX
CIIy)KalllUX [0 OXpaHE BOCHHBIX OOBEKTOB» CYILECTBYIOT 0coOble TpeboBaHus. Ilo HUM mepcoHan Takux
CiIy’kO 00s13aH, MOAUYMHATCA YyKa3aHMSIM HadalbHMKA Kapayja BOMHCKOM 4yacTH, JEHCTBUS KOTOPOTro He
MO/IIEKAT MIPABOBBIM OIPAaHUYEHUSIM, OTHOCSAIIIUMCS K YaCTHBIM CITyXKOaM.

KHP
B KHP permienue 06 yupex/1eHUH B ONTBITHOM MOPSAKE HECKOJIBKUX OXPAaHHBIX YACTHBIX CITYkO0 ObLIO
npeanpuHsaTo pemenue B 1985 rony Ha Beekuralickoit KOHQEpeHIUH 10 BOIIPOcaM MOJIUTUKO-IOPUINIECKON
pabotbl. IlepBele yacTHBIE OXpaHHBIE MPEANPHUATHS MOSBWINCH B YKOHOMHUYECKH PA3BUTBIX IOpojAax, W
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tepputopusix (Xaiusup, [lexun, [llanxail u T.1.) U cCIEHATBHBIX YdKOHOMUYECKUX 30HAX

B Tedyenue Tpex MOCHENYHOIMX TIOJaX MOCTENEHHO B pPa3JIMYHBIX MPOBHHLIMIX CTPaHbI
0TpalaThIBANNUCH (DYHKIIMU OXPAHHBIX CTPYKTYP METOJIbI X AEATEIbHOCTH U MOPSAOK CISKEHHS 32 HUMH U
B3aMMOJICHCTBUS C HUMU [TPAaBOOXPAHUTENBHBIX OPIaHOB.

OT0 npuBeno K Tomy, uto B utone 1988 rona I'ocynapcreennsiii coset KHP yrBepann nponomkenue
«O dyacTHBIX clyx0ax Oe3omacHOCTH», pa3paboTaHHOe MUHHCTEPCTBOM OOIIECTBEHHOW 0€30macHOCTH
pe3yabTaTaM MNPOBEAECHHOIO SKCIIEPUMEHTA.

UYTo rnmaBHOE B TOM JOKYMEHTE:

1. [IpaBoBoii cTaTyc 3TUX CIYXkO;

2. To, 94T0 OHH SABNAIOTCS YKOHOMUYECKH CAMOCTOSITEIbHBIMH;

3. Xo3pacuerHbie 1 Camo(UHAHCUPOBAHUE;

4. JIeHCTBYIOT Ha OCHOBE KOHTPAKTOB, 3aKITIOYCHHBIX C T'OCYAApPCTBEHHBIMU YUPEKICHUSIMH,

KOOIIEpPaTUBAaMH, YACTHBIMU MPEANPUATUIMHU, UHOCTPAHHBIMU (PPMaMH, COBMECTHBIMHU (pUpMaMH.

KoHTponb Haj AEsATENHHOCTBIO YAaCTHBIX cIyk0 OeszomacHoctd B KHP ocymiecTBisitoTr oprasl
00IIeCTBEHHON 0€30MacHOCTH, TO €CTh Ha JIMILO Pa3peIluTeNbHbINA CcIoco0 (OPMHUPOBAHUS IOPHINIECKOTO
JuIa.

Jlng peructpanuy, yupexaaroye ee JIMa HallpaBJIIIOT B MECTHBIE OpraHbl (OpraH UCIOJHUTEIBHON
BJIACTH)

a) Ycras,

0) IlpaBuna GyHKIIMOHUPOBAHUS CO3JaHHON OpraHHU3aIUH;

B) CHHMCOK pyKOBOJIUTEIIEH;

r) Chucok COTpyIHHUKOB.

[losy4uB CaHKIMIO MECTHOIO HApOJHOIO IIPABUTENBCTBA, YUYPEAUTEIN PETUCTPUPYIOTCS B
oprase, KOTOpBIH, BeJlaeT KOHTPOJIEM IaHHOTO POJia MPEANPUATHS U MOIY4al0T MATEHT Ha CO3/IaHHe YaCTHOM
CITY’)KObI 0€30MTaCHOCTH.

OYHKIIMM  YacTHBIX  OXpaHHBIX ciayxk0 Oe3omacHoctu. CoriacHo JeHCTBYIOLIEMY
3aKOHOAATCJIbCTBY YaCTbhIC OXPAaHHBIC NPCAIIPUATHA IIPAaBOMOYHEI:

o Opranu3oBeiBaTh (PU3NYCCKYI0 U WHKCHEPHO-TEXHUYECKYIO OXPaHy MNPOMBINUICHHBIX |
TOPTOBBIX MPEATNPHUATHUIH;

o OpraHu30BBIBaTh MECT XpaHEHUS MaTePHUATBHBIX IIEHHOCTEH;

o OcCymecTBIATh OXpaHy OTJEIBHBIX TPAXKIAH U UX UMYIIECTBA;

o Oxa3bIBaTh KOHCYJIBTAIMH 10 BOTPOCAM 3AIIUTHI OT MPECTYIMHBIX MOCATATENbCTBAX;

o ObecnieunBaTh 0€30MACHOCTb BBICTABOK, SPMApPOK, CIOPTUBHBIX M HHBIX MAaCCOBBIX
MEpONPHUTHI;

o OO6ecnieunBaTh NATPYIMPOBAHUE C PA3PEIICHUS BIACTEH B ONPEACICHHBIX pailoHax, C HEIbI0
OXpaHbl 00IIECTBEHHOTO MOPSIKa

. ObecmeueHne MPOTUBOIIOKAPHYIO 0€30MMaCHOCTh 0OBEKTOB;

o [IpuoOperaTh ycTaHaBIMBAaTh SKCIUTYyaTHMPOBAaTh HEOOXOAMMBIE /IS OXpaHbl OOBEKTOB
TEXHUUYECKUX CPEJICTB OXPaHBI;

o Hcnonp30BaTh onepaTUBHYIO paano, TeaedOHHYIO CBSA3b U TPAHCIIOPT.

CoTpyqHMKaM YacCTHBIX OXPAaHHBIX CIY0 0€30MacHOCTH 3alpellatoTcsi MPOU3BOAUTH APECTHI,
OOBICKM JIONIPOCBl U UHBIC CIICJACTBEHHbIE JEHCTBHSI KOTOpPblE HAa OCHOBAaHMHU 3aKOHA IOBOJAT
IIpaBooxpaHuTesbHble opransl KHP.

BwMmecTe ¢ TeM UM IpeoCcTaBlIEHO IPaBo 3aJ€PKUBAHUS U JOCTABICHHS B OpraHbl 0OIECTBEHHON
0€30IaCHOCTH TpaXkJaH, KOTOPbIe HAPYIIAIOT MOPSIOK M HE BBHITIOJIHSIOT 3aKOHHBIX TPEOOBAHUH.

KAHAJIA

B Kanane J1edTenbHOCTh 4YaCTHBIX CBICKHBIX OIOpO PETyIMpYIOTCS CHELMalIbHBIMU aKTaMH
BXOJSILMMHU COCTaBHBIMU YAacCTSIMU B 3aKOHOAATENbCTBO NpOoBHHLMHN. Kaknas npoBUHLMS, UCXOAS U3
MECTHBIX yCJIOBHUH, pa3pabaThiBaeT U MPUHUMAET CBOU AKThl, B KOTOPBIX OrOBapUBAIOTCS YCIOBUS CO3/IaHUs
U 1€SITEIbHOCTH YaCTHBIX ChICKHBIX OIOpO.

K OCHOBHBIM HampaBlIEHUSIM  JI€ATEJIBHOCTH YaCTHBIX CBHICKHBIX (OXpaHHBIX) areHTCTB B

npoBuHuuu OnTapuo (Kanana) otHocsTes:

1.0xpaHa oTeNbHBIX TPaKIaH C OMOLIbIO TEJI0XPaHUTENCH;

2.0xpaHa MHOCTPAHHBIX TIOCOJIBCTB U MPEACTABUTEILCTB;

8




Hayunsrii xypraan «fOpunudeckuii GpaxT» www.ur-fakt.ru

3.IloaBukHOE MATPYIUPOBAHHKE;

4.boprba ¢ MEJIKUMHU KpakaMy B Mara3uHax;

S5.IIpoBenenue PaccnenoBanuii;

6.HapyxHoe HaOmoeHme;

7.bopb0a ¢ MOIIEHHUYECTBOM;

8.Tene u Buneo nadmronenue;

9.VcraHoBKa U 00CITY)KMBaHHE IEKTPOHHBIX CHCTEM OXPaHHOW CUTHATH3AIUH.

BEJIUKOBPUTAHUA

B BeankoOpuTtaHMu cO37aHUE U PETMCTPALMM YACTHBIX CHICKHBIX M OXPAaHHBIX (pupM ObLIT mocie
Bropoit wmupoBoi BouHBL Kcratu KpOME »JTOro OBUI0O CO3JaHO MHOXKECTBO YaCTHBIX (UPM
CHELMATU3UPYIOUIMXCS Ha INPOU3BOACTBE CHUCTEM OXPAaHHOM CHUTHAIM3alMU. Takxke UMETCs (UPMBI,
3aHUMAIOIINECS] OXPaHHON COOCTBEHHOCTH YAaCTHBIX HPOMBIIIICHHBIX NPEANPUATHA M MOJepKaHNE
IIPAaBOMNOPSIIKA HA TEPPUTOPUU OXPAHAEMOI0 OOBEKTA.

B BenukoOpuTaHuM OTCYTCTBYIOT Kakue-THOO 3aKOHOMOJOXKEHUS WM IPaBUTEIbCTBEHHBIE
npeanucanus, Tpedyromye 0043aTeabHON PErncTpaliy YaCTHBIX IETEKTUBOB U OXPAHHUKOB.

N3 2 Tteic. nerektuBoB Hampumep Jaumb 300 3apeructpupoBaHbl Kak wieHbl MHcTtuTyTa
npodecCHOHANBHBIX CIIEJ0BaTENeH, PacoI0kKEeHHOro B I. biskOGepH. OHaKo Bbl HacTosIIEe BpeMs Kak B
Poccun, Hanpumep, MPaBUTENBCTBO CTPAHBI CYMTAET HEOOXOAMMBIM IIPOBECTH PETUCTPALHIO C 003aTETLHOM
CIEIMAJIBHOM ITPOBEPKOM MO y4eTaM MOJIMLINH.

B BenukoOpuTtanuu cipoc Ha YCIIYTH YaCTHBIX CBICKHBIX ar€HTCTB TIOCTOSIHHO PaCIIUPSETCS.
ATeHTCTBa BBINOJHAIOT psAl  (QYHKOUHE, KOTOpble Ui HPAaBOOXPAHUTEIbHBIX OPraHOB CYMTAIOTCS
HE3aKOHHBIMH

®upma «KOHTPOJI PUCK» | ®upma «BEPBU ACCOCHEHTC»
byHKIMN co3nana B 1987 rony dbyHkumm:

Pazpabotka mep OesomacHoctu 1o |TaiiHyro — CleXKy 3a  JIMIAMH,
KOHTpPAaKTaM C IPaBHTEIbCTBEHHBIMH | 1003PEBACMBIMH B MOLICHHUYECTBE

opraHaMu
Benenue MeperoBOpPoOB c|BoisaBienne  (akToB  CympyKecKou
TEPPOPUCTAMHU, 3aXBATUBIIMMHU | U3MEHBI

3QJI0’)KHUKOB

BpInosHeHUE KIMEHTOB MO CIEKKE UX | Y CTAHOBJIEHUE (uHAHCOBOTO
3a UX OJU3KUMH POJICTBEHHUKAMU MOJIOKEHUST U KPEIUTOCTIOCOOHOCTH

OyayII¥X mapTHEPOB IO OU3HECY

Cpenu Haubojiee MEPCHEKTUBHBIX HANpPaBICHUN pabOThl YACTHBIX CHICKHBIX M OXPaHHBIX
areHTCTB BBIJIEISIOT CIEAYIOLIHE:!

e Ob6ecnieueHne 0€30MaCHOCTH CITY)KEOHBIX M YaCTHBIX IIOMEIICHU;

¢ BrIsiBIICHHE [TOACITYIIMBAIOIIUX YCTPOUCTB;

e JInyHas oxpaHa KIMEHTOB, KAK MHOCTPAHHBIX TaK U IpaxaH BenukoOpuranuu.

B nanHo#1 cTarbe onucaH OnbIT CO3AaHMs M PYHKIIMOHUPOBAHMSI YACTHOM OXpaHbI ¥ YACTHOT'O PO3BICKA
3a pyOeKoM, yKa3aHbl OCHOBHBIE IIPABOBbIE OCHOBBI CO3/laHUS M MpaB. YenoBeK JOHKEH MPaBUIbHO
MOHMMATh (PYHKLMU YaCTHOW OXpaHbl M PO3BICKA, YTO CIOCOOCTBYIOT (POPMHUPOBAHUIO HEOOXOAMMBIX
yCJIOBUH ycHemHoro BxoxaeHus: PO B mexxayHapoHOe cooOLIeCTBO.
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YK 347.9
®OPMbI YYACTUSA ITPOKYPOPA B I'PA’KJAHCKOM ITPOLHECCE

FORMS OF PARTICIPATION OF THE PROSECUTOR IN
THE CIVIL PROCESS

AHHOTAIMSI: B JIAaHHOW CTaThe yKa3aHbl M MPOAHAIM3UPOBAaHBI (HOPMBI ydacThs TPOKypopa B
rpaXkJIaHCKOM Ipolecce. A TakKe pacCCMOTPEH BOMPOC O BBIJEIECHUH HA 3aKOHOJIATEIIbHOM YPOBHE TPEThEH
(bopMBI ydacTusi mpoKypopa.

Abstract: this article indicates and analyzes the forms of participation of the prosecutor in the civil
process. The issue of allocating a third form of participation of the prosecutor at the legislative level was also
considered.

KiroueBble ¢J10Ba: TPaXTAHCKUI MPOIIECC, TPOKYPOP, POPMBI yIaACTHS IPOKYPOPA.

Keywords: civil procedure, prosecutor, forms of participation of the prosecutor.

B HayuHoii cpesie CylecTBYIOT pa3Iu4HbIe TOUKH 3PEHHUSI OTHOCUTENIBHO BBIJICICHUS TPEThel (hOpMBI
y4acTHs IPOKYpOpa B TPasKAAHCKOM IPOLecce, a MIMEHHO B popMe 00KaoBaHUs CyJeOHBIX TOCTaHOBICHHHA.
OpHM yueHbIe BBIJENSIOT TOJNBKO JBe (OPMBI, B 4acTHOCTH, TpeymHukoB M.K. cuutaer, uro «Bpsn nu
yKa3aHHYIO (hopMy pean3aiiy MOJTHOMOYHHA MPOKYpOpa B IPa1aHCKOM IPOLIECCE...CIEAYET pacCMaTPUBATh
B KayecTBE CaMOCTOSTEIbHON (OpPMBI ydacTHs HPOKypopa B TpakIaHCKOM IMpoliecce, MOCKOIbKY IO
CYILIECTBY OHA OXBATHIBACTCs NByMs Ha3BaHHBIMHU B CT. 45 ['TIK PD dopmamu» [8,165]. Apyrue xe Hao60poT,
MPHUIEP>KUBAIOTCSI MHEHHUS O TOM, YTO KPOME TPAJIULIMOHHBIX ABYX (OPM, CYIIECTBYET €IIe U TPEThs, U y HUX
HUMEIOTCS COOTBETCTBYIOIINE apTyMEHTHI.

Tax nanpumep ['ymun B.3., numet, uro xoTs B cT. 45 I'TIK P® «006 3101 hopme He ynmomuHaeTcst, HO
0 Hel ckazaHo B 3akoHE O mpokyparype u B psjae apyrux crared ['TIK PDy [2,109]. HdeiicTBuTensHO, B
®enepanbHoM 3akoHe 0T 17.01.1992 N 2202- 1 "O npoxypatype Poccuiickoit ®denepannn, a UMEHHO B 11.3
cT.l yKazaHo, 4YTO MPOKYpPOpBl ONPOTECTOBBIBAIOT MPOTHUBOPEYAIUE 3aKOHY pEIIECHUs, MPUTOBOPHI,
onpeaeneHuss U nocraHosineHus cynos. B I'TIK P® noarsepxknaerca npaBo NpoKypopa Ha IPUHECEHHE
anesuisiiuonHoro (4.2 cr. 320) u kaccanmoHHoro npenacrasienus (4.2 cr. 376, 1.2 ct. 390.2). A Ttakxe Ha
oOpallleHre ¢ MpeACTaBICHHUEM O TIEPecMOTpe CyaeOHBIX TOCTAHOBICHUN B MOopsake Hag3zopa (4.3 cr. 391.1
I'TIK P®). Henp3sa ne ynomsiHyTh 4.l ct. 394 I'TIK P® B koTopoil mpeaycmaTpuBaeTcsl IpaBO MOJa4Yu
IIPOKYPOPOM HPEICTABICHUS O MEPECMOTPE BCTYMUBIIMX B 3aKOHHYIO CHIy CyJEOHBIX IMOCTAaHOBJICHUH 110
BHOBb OTKPBIBIIUMCS WU HOBBIM 00CTOsITENbCTBAM ( 4.1 c1. 394 I'TIK PD).

Kpome Toro, 10moiHUTENbHBIM apryMEHTOB SIBJISIETCS CylllecTBOBaHUE MH(OpMaMOHHOrO MUChbMa
I'ennpokypatyper P® ot 27.01.2003 N 8-15-2003 "O HEKOTOpBIX BONPOCAX YYaCTHs IMPOKypopa B
IPaXAaHCKOM IIpollecce, CBA3aHHBIX C IPUHATHEM U BBEJEHHEM B JelicTBue ['pakgaHcKoro
nporieccyaabHOTo Kojekca Poccutickoii @deneparuu', B KOTOPOM IMOMUMO JIBYX (hOpM HA3bIBACTCSA M TPEThSI
¢dopma, 3TO yKa3aHo B MOJI. «B» 1.1 TaHHOTO MUCHMA.

[To muenuto aBTopa, BKiItoueHUE B CT. 45 ['TIK PD nannol (GopMmbl sBIsSETCS 1eI€CO00pa3HBIM,
MOCKOJIBKY OHa 00JIajjaeT MHIMBHIYATH3UPYIOIIUMH OCOOCHHOCTSIMHU, TOPSJIKOM OCYLIECTBICHUA U
MIPABOBBIMU OCHOBaHMUSMH. TakuM 00pa3oM, aBTOp pa3leisieT TOUKY 3pEHHs O CYIIeCTBOBAaHUH Tpex (hopm
y4acTus IPOKypOpa B IPaKAaHCKOM IIPOLIECCE.
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VIIK 343.225

O IOHATUU BMEHAEMOCTHU U HEBMEHAEMOCTH, U KPUTEPUAX
HEBMEHSEMOCTH B YI'OJIOBHOM IIPABE

ON THE CONCEPT OF SANITY AND INSANITY, AND THE CRITERIA FOR INSANITY
IN CRIMINAL LAW

AnHOTanusa: B cratbe paccMaTpUBAIOTCS HEKOTOPBIE BOIPOCHI O IIOHATUM BMEHSIEMOCTH H
HEBMCHACMOCTHU, U KPpUTCPUAX HEBMCEHACMOCTH B YIOJIOBHOM IIpaB€ Ha OCHOBE aHallM3a pOCCPIP'ICKOFO
YT'OJIOBHOT'O 3aKOHOAATCJILCTBA.

Abstract: The article deals with some questions about the concept of sanity and insanity and the
criteria of insanity in criminal law on the basis of the analysis of Russian criminal .

KuaroueBbie cioBa: IIOHATHC, KpPITepI/Iﬁ, BMCHACMOCTb, HCBMCHACMOCTL, YI'OJJOBHOC IIpaBoO,
YTOJIOBHOE 3aKOHOJATENIbCTBO, CY1€OHBIN MTPaBOW aKT, IPAaKTHKa, aHAJIH3.

Key words: concept, criterion, sanity, insanity, criminal law, criminal law, judicial legal act, practice,
analysis.

B yronoBHO-paBOBOH HayKke MOJ TEPMHUHOM «BHHA» IOHUMAETCS ICUXMUYECKOE OTHOIIEHHE K
COIESIHHOMY U TMPEANOoJaraeT OINpEACICHHYI0 IICUXUYECKYI0 JEATEeIbHOCTh JHMIA, CJEI0BaTEIbHO,
BMEHSAEMOCTh — 3TO HE00X0MMas MPEANOChUIKAa TaKOW AesTeNbHOCTU. [103TOMY TOJIBKO BMEHSIEMOE JIULO
MOXKET OBITh MPHU3HAHO BUHOBHBIM . TEpMHUH «BMEHAEMOCTH» M B OOIICTPABOBOM CMBICIE O3HAYaeT
CIIOCOOHOCTBH HECTH OTBETCTBEHHOCTD IIEPE]] FOCYIapCTBOM 3a CBOM JeiicTBus (0e3aelicTBus). [lon repmunomM
«BMEHSIEMOCTb» B POCCHICKOW YrOJIOBHO-TIPABOBOM HayKke IMMOHMMAETCS CIIOCOOHOCTh OCO3HABaTh
(akTHUECKUi XapaKTep U OOMIECTBEHHYIO OMTACHOCTh CBOMX JEHCTBHIA (0e31eiicTBUS ) 100 PYKOBOAUTH HMH

[Ipy sTOM HOpPMAaTMBHOE MOHSTHE BMEHSEMOCTH B YTrOJIOBHOM 3aKoHonarenbctBe P® He naercs.
BMmensieMocTh siBIsieTCs 00s13aTEFHBIM YCIIOBHEM YTOJIOBHOM OTBETCTBEHHOCTH. Kak aBTOpoM OBLIO yKa3aHO
BBIIIIE, BMEHAEMOCTb SBISETCS CIOCOOHOCTBIO JIMIA, COBEPIIUBINErO IPECTYIJICHHE, OCO3HABaTh
MIPOUCXOJAIIEEe U OTAaBaTh OTYET, PYKOBOAUTh CBOMMH MOCTynKamu. Eciu nuio Bo BpeMsi COBEpIICHUS
OOIIIECTBEHHO OMNACHOI0 JESHUS HAaXOAMJIOCh B COCTOSHHMHM, KOIJla OHO HE CIIOCOOHO OCO3HaBaTh
MIPOUCXOJSIIEe U OTIAaBaTh OTYET JUOO PYKOBOAMTH CBOMMHU IMOCTYNKAaMH, TO OHO HE MOXET SIBISITbCA
CyOBEKTOM MPECTYIHOTO MOCITaTeNIbCTBA BCIEACTBUE HEBMEHAeMOCTH. [1o1 TepMUHOM «HEBMEHSAEMOCTb) B
POCCHUICKOMN YTOJIOBHO-TIPABOBOM HaYKE ITOHUMAETCS TAKOE COCTOSIHUE JIUIIA, KOTJa OHO HE MOTJIO OCO3HABATh
(akTHUECKUH XapaKTep U OOLIECTBEHHYIO ONTACHOCTh CBOMX JeHCTBHA (0e3eiicTBUs ) 1100 PYyKOBOAUTE UMH
BCJIEJICTBHE XPOHMYECKOI'O IICUXMYECKOTO0 pacCTpoilcTBa, BPEMEHHOIO IICUXUYECKOTO pacCTpOICTBa,
ciaboymusi 1160 MHOro Oosie3HEHHOro cocTossHus ncuxukd . B YK P® naercs monatue M ycinoBus
HeBMeHsieMocTh. HopMaTuBHOE onpeiesieHre MOHATHS HEBMEHSAEMOCTH 3aKperieHo B 4. 1 cT. 21 YK P®, B
KOTOpPOM HEBMEHSAEMOCTb XapaKTEPU3YETCsl KaK COCTOSHUE JHMIAa BO BPEMs COBEPLICHMsI IPECTYIUICHUS, B
X0JIe¢ KOTOPOTO OHO HE MOIJIO OCO3HaBaTh (PaKTUYECKUH XapakTep M OOIIECTBEHHYIO OMACHOCTh CBOHUX
neiictBuil (0e3neiicTBus) MO0 PYKOBOAUTH UMHU BCIIEJICTBHE XPOHMYECKOTO NMCUXUYECKOIO PAaCCTPOICTRa,
BPEMEHHOI'0 PacCcTPOMCTBA, CIA00YMHUS UM MHOTO OOJIE3HEHHOI'O COCTOSIHUS NICUXUKU. B cBOIO ouepens B
KAaueCTBE yCJIOBUI HEBMEHSAEMOCTH MPEAYCMATPUBAIOTCS 1BA KPUTEPHS: FOPUINUECKUH (IICUXOJOTUYECKUI)
1 MeTUIMHCKUH (Onosiornyeckuit). B cOOTBETCTBHM C IOPUINYECKUM KPUTEPUEM HEBMEHSEMbIM YEJIOBEKOM
NPU3HACTCS JIMIO, KOTOPOE COJEPXKUT XOTS Obl OJMH W3 MEPEYUCICHHBIX NPU3HAKOB, a HMEHHO:
WHTEJUICKTYJIbHBIM W BOJIEBOW. MHTEmIeKkTyanbHbI MpPU3HAK MPEAIoiaraeT, 4ro JIMIO HE OCO3HABAJIO
coBepIIaeMble UM JeiicTBus. JJaHHOE 0OCTOSATENTHCTBO MOXKET 0OOOCHOBBIBATHCS TMOO OTCYTCTBHEM Y JIMIIA
MMOHUMAaHUS COJIepKaHus (PaKTHUECKOW CTOPOHBI CBOMX JeHCTBHIM (0€31eHCTBYS ), TNO0 HETTOHUMAaHHUEM JTUIIA
COLIMAJILHOTO CMBICTIa CBOETO JiessHUs. BoneBoil mpu3Hak mpezmnonaraeT HECIOCOOHOCTh JIMIa PyKOBOJIUTD
cBoMMHU jeicTBusMH  (Oe3meiicTBueM). BosneBoit mnpu3HAK MOXET SBISATBCS KakK  CIEJACTBUEM
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HMHTEJJIEKTYalbHOTO, TAK U UMETh CAMOCTOSITENIbHOE 3HaYeHHEe . MeAUIIMHCKUI (OMOTOTUYeCKUit) KpUTepuit
HEBMEHSEMOCTH INpeIIojiaraeT Hajluuue y JIMLA ICUXMYECKOro paccTpoiicTBa (00Jie3HH) BCIIEACTBHE
XPOHHYECKOTO TICUXMYECKOTO PaCCTPOMCTBa, cnaboyMus, WHOTO OOJIE3HEHHOTO COCTOSIHHSI TICUXHKH.
TpynHouzneunmbie OO0JIE3HH 3aTSKHOTO XapaKTepa, CBSI3aHHBIE C TEPUOJUYECKUM WJIU TOCTOSHHBIM
HapacTaHueM 00JIe3HEHHBIX MPOLIECCOB U HE MOIAIOIINECS TIOTHOMY U3IICYSHHIO, SIBISIOTCS XPOHUUYECKIUMHU
MICUXUYECKUMHU paccTpoiicTBaMu. K TakoBbIM OTHOCATCS MIM30(pEHUs, MaHUAKAJIbHBIN IICUX03 U ApPYyTHe.
3aboneBanue MOAOOHOIO pOJA, XapaKTEPHU3YIONIMECS Majol BPEMEHHOW MPOIOIDKUTEILHOCTHIO M, Kak
MPaBUJIO, U3JIEYUMBIE 110 TPOIIECTBUHU ONPEJIEICHHOTO BPEMEHH Ha3bIBAIOTCS BPEMEHHBIMHU IICHXUYECKUMHU
pacctpoiictBamu. K ngaHHOMy Tumy 3a00jeBaHMII OTHOCAT alIKOTOJBHBIA TICMX03, Oenas Topsuka,
MATOJIOTUYECKOE ONbsSHEHHE, naTojiorndeckuil apdext u T. 1. OTAeNbHO BBIIEISIOT TaKOM NpPU3HAK
HEBMEHSIEMOCTH KaK clIab0yMHue, MPOSIBIISIOIIUNCS B OTCYTCTBUM HOPMAIIbHBIX YMCTBEHHBIX CLIOCOOHOCTEH.
Cnaboymue knaccudummpyeTcs Ha 3 BUJA: Jerkas — JACOMIBHOCTD; CPEIHSS — UMOCIIMIBHOCTD M TSDKKAs
— uanotud . JIjis npyu3HaHus JUla HEBMEHSIEMbIM JJOCTATOYHO HAIMYKE OJIHO U3 MPU3HAKOB IOPUIUYECKOTO
Kputepusa. B cBoro ouepear TOMBKO MPHU HAIUYMHM B COBOKYIHOCTH IOPUIWYECKOTO U MEIUIIMHCKOTO
KPUTEPHUEB MOXKHO TOBOPUTH O HEBMEHSIEMOCTH JIMIIA, COBEPINMBIIETO OOIIECTBEHHO OIMACHOE JCSHUE .
CormacHo 4. 2 ct. 21 YK P® nwmiyy, coBepIIMBIIMM OOIIECTBEHHO OIACHBIE JESHUS B COCTOSTHUH
HEBMEHSIEMOCTH, CYIOM MOTYT OBITh Ha3HAYEHBI PUHYTUTEILHBIE MEPHI MEUITTHCKOTO XapaKTepa, KOTOPhIE
npeaycMoTpensl 1. 15 YK PO «lIpunyauTensHbie Mepbl MEAUIIMHCKOTO XapaKTepa». YKa3aHHbIE MEpbl
MPUMEHSAIOTCSL K JIMIaM, KOTOpBIE MO XapaKTepy COBEPIICHHOTO MMM JESHUS U CBOEMY ICHUXUYECKOMY
COCTOSTHUIO TPEJICTABISAIOT OMACHOCTh AJis o01iecTBa. [Ipu 3ToM 1aHHBIE MephI HE SBISIOTCS HAaKa3aHHUEM, a
CIIy’KaT JUIsS 3alUThI O0IIEeCTBa OT OOIIECTBEHHO OINACHBIX JACHCTBHI HEBMEHSEMBIX M OJHOBPEMEHHO IS
3aIUThI CAMHX JIUII, CTPAIAIOIINX ICUXUYECKUMHU PACCTPONCTBAMHU, U UX JeueHus. B coorBercTBUU co cT. 22
VYK PO nuna ¢ pa3nuyHbIMHU IICUXUYECKUMU 3a00J1€BaHUAMH, HE UCKITIOYAIONIUE BMEHSIEMOCTh TaAKKE MOTYT
OBITh MOABEP>KEHBI MHANBHUIYaIbHOMY TICUXUATPUUECKOMY JICUEHUIO. B 4aCTHOCTH, OTCYTCTBYIOT IPU3HAKH,
OTIPEIETSAIONINE TICUXUYECKOE PacCTPOMCTBO, HE MUCKIIOUAIOINIEe BMEHAEMOCTH. Tak, B yrOJIOBHO-TIPaBOBOM
HayKe HMMEEeTCs TMOJXOMA, YTO JJisi MPHU3HAHHUS JTUI]a HEBMEHAEMBIM HEOOXOIHWM XOTs OBl OAMH MpPHU3HAK
OPUTAYECKOTO UITM MEIUIIMHCKOTO KpUTepus. Borpoc 0 BMEHSIEMOCTH WJIM HEBMEHSIEMOCTH JIMIIA PEIIaeTCs
TOJIBKO TI0O OTHOIICHHIO K KOHKPETHOMY UM COBEPIICHHOMY JCSHUIO HAa OCHOBAHHMH 3aKJIIOUEHUS CyaeOHO-
TICUXUATPUYECKON AKCIIEPTU3BI . YTOJIOBHOE JI€JI0 MPUOCTAHABIMBACTCS 10 BBI3JIOPOBICHUS OOBHHSIEMOTO
160, ecau 00NIe3Hb MPU3HAHA HEU3ICUUMOM, IPEKPAIIaeTCs, a IO OCBOOOXKIAETCsI OT HaKa3aHus . B cBs3u
C BOIMPOCaMH, BO3HUKAIOIIMMH y MPAaBONPUMEHUTENCH (03HABATENs, CIE0BATENsA, TPOKYpopa U Cyaa) B
XOJIe paccleoBaHMs, NpPH HA3HAYCHHHM, W3MEHEHWHU, TMPOUICHUH U TMPEKpallleHuu MPUMEHEHUS
MPUHYAUTEIBHBIX MEP MEIUIMHCKOTO Xapakrepa Obuto mpuHsATo [loctanoBnenue Ilinenyma BepxoHOro
Cyna P® or 07.04.2011 Ne 6 «O mpakTuke NPUMEHEHMsI CylaMU HNPUHYAUTEIBHBIX MEP MEAMIMHCKOIO
XapaxkTepay .

B n. 23 [loctanosnenus [Inenyma Bepxosaoro Cyna P® o1 07.04.2011 Ne 6 npenycmarpuBaercs, 4To
B ClIy4ae €CJIH y OCYXICHHOTO, OTOBIBAIOIIETO HAKa3aHWE, HACTYNMHUJIO TCUXWYECKOE PACCTPOICTBO,
MPEmsITCTBYIONee OTOBIBAHMIO HAaKa3aHHs, TaKOe JHII0 OCBOOOXKIAETCS OT AalbHEHIIEro OTOBIBAHHS
HaKa3aHWs ¥ K HEMY MOT'YT OBITh TPUMEHEHBI TPUHYIUTEIbHBIC MEPBI MEAUITMHCKOTO XapakTepa. Pe3yapTaTe
JICYCHUS U XapaKTep 3a00JIeBaHUs MO3BOJISIOT CYly PELIUTh BOMPOC O AAIbHEHIIIEM HCIIOTHEHUN HaKa3aHUs
100 00 OCBOOOIKIEHUH JIMI[A OT JaJIbHENIIEr0 OTOBIBAaHMS HAKA3aHU .
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MOIEHHUYECTBO B C®EPE KPEJIUTOBAHUA
FRAUD IN THE FIELD OF LENDING

AHHOTAIUsA: aBTOP paccMaTPUBAET OCOOCHHOCTH YrOJIOBHOTO 3aKOHOJATENIBCTBA OO0 YrOJIOBHOM
OTBETCTBEHHOCTH 332 MOIIICHHUYECTBO B cepe KpeauToBaHus. B crathe 0003HAUAIOTCS MTPOOIEMBI JaHHOM
chepbl ¥ BHOCATCS TIPEIJIOKESHUS 110 COBEPIIICHCTBOBAHUIO JICHCTBYIOIIETO 3aKOHOIaTEILCTBA, B TOM YHCIIC
obo3HavaeTcs rmpoodsiema pasrpanndenus cT. 159.1 u ct.176 YK PO,

Abstract: the author examines the features of criminal legislation on criminal liability for fraud in the
field of lending. The article identifies the problems of this sphere and makes proposals for improving the
current legislation, including the problem of distinguishing between Article 159.1 and Article 176 of the
Criminal Code of the Russian Federation.

KuaroueBnle cioBa: MOMICHHHUYCCTBO, KPECAUTOBAHHUC, YT'OJIOBHOC 3aKOHOAATCIILCTBO, VYT0n0BHBIN
kojaekc PO.

Keywords: fraud, lending, criminal law, Criminal Code of the Russian Federation.

MoIIeHHMYECTBO SBJIETCS OJJHUM U3 CAMBIX PAaCIPOCTPAHEHHBIX MPECTYIUIEHUI B Mupe u Poccus He
sBisieTcst uckimouenueM. CornacHo YronoBaoMy Konekcy PO (YK P®), MomieHHUYECTBO ONpEeIsieTCs: Kak
COBEpIICHHE OOMaHHBIX JEHCTBHM, KOTOpbHIE MPHUBOIAAT K TMOJYUYEHUIO HMYIIECTBEHHOW BHITOAbL. B
3aBUCHUMOCTH OT XapaKTepa MOIICHHUYECTBA, IPECTYIJIECHHE MOXET OBITh HakazyeMo 100 mrpadom, 1udo
JTUIICHUEM CBOOO/IBI.

Cy1iecTByeT MHOKECTBO Pa3IMYHbBIX CIIOCOOOB, KOTOPHIMU MOILIEHHUKH MOTYT IBITaThCS MOTYyYUTh
UMYILIECTBEHHYIO BhIroy. Hampumep, OHM MOTYT HCTIOIH30BaTh (halbIIMBbIE JOKYMEHTBI, YTOOBI MOTYYHUTh
JOCTYTl K (PMHAHCOBBIM CPEACTBAM WM JUYHOW MHPopManuu. OHU TaKke MOTYT MCIOJIb30BaTh OOMaHHbIE
TaKTUKH, YTOOBI 3aCTABUTH JIFOJIEH TIEPEBECTH UM JICHBIM WM MPEJOCTABUTh UM JIOCTYI K MX OAHKOBCKUM
cyeTaMm.

OnHuM U3 caMbIX pacHpOCTPaHEHHBIX BUJOB MOILIEHHUYECTBA SIBIIAETCS IMOJIYYEHUE KpeAuTa Ha
gyxoe uMs. I8 3TOro 3J0yMBIIUIEHHUKH MOTYT HCIIOJNb30BaTh YKpAJCHHbIC JUYHbIE JaHHBIE WIH
(anpIMBBIE JOKYMEHTHL. B pe3yinbpTare yenoBek, Ha ybe UMsI ObLT 0(hOpMIIEH KPETUT, HE TOJIBKO HE MOJIy4aeT
J€HbTU, HO U CTAHOBUTCS JOJDKHUKOM. Kpome TOro, MOIIEHHHMKH MOTYT HCIIOJIb30BAaTh 3TOT METOJ JUIf
MOJTYYCHHUST KPEIUTOB Ha OOJIBIIIME CYMMbI, KOTOPBIC OHHU 3aTEM MCYE3a0T, HE BbliaunBas joir [6, C. 13].

Eme oaHuM pacnpoCTpaHEHHBIM BHJIOM MOLICHHHYECTBA SIBJSIETCS BBIMOTIATENILCTBO JIEHET IOJ
BHUJIOM KpeauTa. 3JOYMBIIUIEHHUKH MOTYT MpeJjaraTh BBITOJAHBIE YCIOBUS KPEAUTOBAHMS, HO 3aTeM
TpeOoBaTh JOIMOJHUTENbHBIX IIaTEeXKEeN 3a pazauuHble yciayru. Kpome Toro, oHu MOTyT yrpoxaTh KepTBE
HACWJIMEM MJIM IIOBPEXKIEHUEM UMYLIECTBA, €CJIM OHA HE BBIIUIATUT JAEHBIU BOBpeMs. B pesynbrare yenoBek
MOXET OKa3aTbCsl B KPYrOBOPOTE J0JITOB U BBIHYKJICH ITIOCTOSIHHO BBIIIJIAYMBATH J€HBI'M MOIICHHHUKAM.

®enepasibHbIM 3aKOHOM OT 29.11.2012 Ne 207-®3 B YK P® BBenena ct. 159.1 «MolieHHUYECTBO B
chepe kpenuroBanus». CoOTBETCTBYIOMUN MPOEKT 3Toro M3 ObuT pa3paboTaH M NpeasiokeH BepXxoBHBIM
Cynom Poccuiickoit @enepanuu 5 anpenst 2012 r.

B nosicHuTeNbHOM 3amucKe K paccMaTpuBaeMomy NpoekTy @3 oTMedaeTcs, 4To OH MOATOTOBIIEH C
YUETOM aHaJIM3a HE TOJIBKO PE3YJIbTaTOB U3yueHuUs BCTynUBIINX B 2011 r. B 3aKOHHYIO CHIIy IPUTOBOPOB 110
JeaM 0 MOoIIeHHH4YecTBe npoBeaeHHOro BepxoBubiM Cyaom Poccuiickoit denepaunu ¢ y4acTUEM CYAOB
cyobekToB Poccuiickoii ®Denepanuu, a TakKe MO3UIUH, BBICKA3aHHBIX CYABSMH, OTHOCHUTEIHHO
HEOOXOJUMOCTH YCTAHOBIICHHS B OTIEIBHBIX CTaThsiX YK P® OTBETCTBEHHOCTH 3a pas3IMYHBIC BHJIBI
MOIIICHHUYECTBA, HO M JCHCTBYIONIETO 3apy0eKHOTO YTOJIOBHOTO 3aKOHOAATEIbCTBA, ONBITA Pa3BUTHIX B
SKOHOMHUYECKOM M MPABOBOM OTHOIIEHUHU CTPaH [2].

VYronoBHbI Konekc PpaHIMM HE YHNOMUHACT CIEUUAIBHBIA BUJA MOIICHHHYECTBA B 00JIAaCTH
KpeAUTOBaHUsA. MOIIEHHUYECTBO MOCPEACTBOM IMOIYUYEHUS KPEAUTOB PEriIaMEHTUPYETCSl OOIMM COCTaBOM
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YKa3aHHOT'O IPECTYILJICHUS.
Kpome toro YK ®paninuu npegycMaTpuBaeT OTBETCTBEHHOCTh 3@ «OpPraHU3alMI0 WM OTSTOLICHHE
cBoel HermarexecrnocooHocTn» (c1. 314-7), «mpecTynHble JAESHUS B OTHOIIEHHMHM aKLECCOPHOTO
o0si3aTebcTBa B BUE 3anoray (cT. 314-5) [4]. OnHako maHHBIE COCTABHI MPECTYIUICHUH MaJI0 HATIOMUHAIOT
MOIIICHHUYECTBO B c(hepe KpeAUTOBAHMUS, OTBETCTBEHHOCTh 3a KOTOpoe npeaycMoTpeHa c1. 159.1 YK PO.

AHaNOruyHple MOLICHHHYECTBY B cdepe KpeAUTOBAHUS [0 OTEYECTBEHHOMY YIOJIOBHOMY
3aKOHOJATENBCTBY COCTABHI C ONPEIeJICHHBIMU 0cOOeHHOCTIMU TpeaycMoTpenbl YK ABctpuu, OPI.

OIHaKO pa3In4yue MKy POCCHIICKUM M HEMELKMM MPaBOM 3aKjIr04aeTcs B ToM, uto B YK P® cocTas
MOIIICHHUYECTBAa B c(epe KpeAUTOBAHUS IMOCTPOEH KaK CHEIMaIbHbIM COCTaB /Ul COCTaBa MOIIEHHHYECTBA
o ct. 159 YK P®, a 3HauuT, coxpanser B cede ero OCHOBHBIC MPU3HAKH, B YaCTHOCTH, HAJTMYHUE B COCTABE
MPECTYIUIEHUs! OOLIECTBEHHO OMACHBIX MOCIEICTBUI M MPUUYMHHOCIEJACTBEHHON CBS3U MEXNY JESHUEM U
MTOCJIEICTBUSIMU.

CoctaBbl  mpecTylyieHHH B cdepe KpeAMTOBaHMSA, TPEAYCMOTPEHHBIE B  3apyO0eKHOM
3aKOHO/IATENIbCTBE, MOTYT CHJIBHO OTJIMYATHCS JPYr OT JApPyra M POCCUHCKOrO YrOJIOBHOIO 3aKOHA, B
4acTHOCTH. B KauecTBe KpuTepus CpaBHEHMS CTOJb Pa3IMYHOIO PETYJIHUPOBAHUSA  YTOJIOBHOM
OTBETCTBEHHOCTH BBICTYNAJIM II€JIb COBEPIICHUS TaKUX JAEeIHUH — OoOMaH KpeauTopa, JuOO Ccrocod
COBEpILEHUS TaKUX JIESHUN — IMyTeM oOMaHa WM BBeACHUS B 3a0myxaeHue. [IpoBeeHHOe HccieoBaHue
MOKA3bIBAET, YTO OMBIT 3apYOEKHOTO 3aKOHOJATeNbCTBa pazHooOpazeH. Bo dpaHIum MOUIEHHUYECTBO B
cdepe KpeAUTOBaHHS OXBATHIBACTCS OOIIMM COCTaBOM MOIICHHUYECTBA. Takoe perylnpoBaHUE yroJOBHOM
OTBETCTBEHHOCTH XapaKTEpHO I OOJNBIIMHCTBA CTPaH KOHTUHEHTAIbHOTO IpaBa, XoTs EBpomeiickue
CTpaHbl U MPEIYyCMATPUBAIOT HEKOTOPBIE APYrUe CrielualbHble BUIbI MolleHHHYecTBa. B OPI' kpeauTHbII
0o0OMaH HE COOTHOCHUTCSI KaK CHEeIHaTbHBIA U OO COCTaB ¢ MOIIIEHHUYECTBOM.

Kax yxaspiBaeT BepxoBHbiii Cyn Poccuiickoit @enepainu, ¢ pa3sBUTHEM B CTPaHE SKOHOMHUYECKUX
OTHOIIIEHUH, MOJEpHU3AINEe OAaHKOBCKOTO CEKTOpa, Pa3BUTHUEM OTPACTU CTPAaXOBaHUS, MHBECTHIIMOHHOM
NesITeTbHOCTH, MH(POPMALMOHHBIX U MPOMBIIUIEHHBIX TEXHOJIOTUHN U MPEIOCTABICHUEM HOBBIX BUIOB yCIYT
HEn30eXKHO MOSBISAIOTCS HOBBIE CXEMBbI, CIIOCOOBI XUIIEHHSI Yy»KOT'0 UMYIIECTBA WM IPHOOPETEHNUs IpaBa Ha
qy)0€ UMYIECTBO. Tak oOH 00OCHOBaT HEOOXOAMMOCTh JTU((EPEHIIUPOBATh PA3IUYHBIC BHUIBI
MOIIEHHUYECTBA.

I''P. FOcynoBa 3ameudaer, YyTOo MO 3aJAyMKE 3aKOHOJATENsl BbIIEJICHHE CIEUAIBHOTO COCTaBa
MOIIIEHHUYECTBA - MOIIIEHHUYeCcTBa B cepe kpeautoBanus (cT. 159.1 YK P®) — nomkHO ObLIO MOCTENEHHO
CHU3UTH KOJINYECTBO NPECTYIUICHUHN JAHHOW KaTETOPHUH.

Berpeuaetcst v Takasi OIIEHKA, YTO HOBbIE HOPMbBI O MOIIIEHHUYECTBE HOCST Ka3yUCTUYHBIN Xapakrep,
SBJIAIOT COOOM CTpEMIIEHHE 3aKOHOJATENs MPETyCMOTPETh B 3aKOHE YAaCTHBIE BAPUAHTBI OJTHOTO U TOTO XKe
JestHUs, 4TO Ha ()OHE MO3UTHBHOM TEHAEHIMHM YHU(UKALMU YrOJIOBHOTO 3aKOHOJATENILCTBA O€3yCIOBHO
03HAYaeT perpecc B 00JaCTH YroJIOBHO-TIPABOBOM OOPHOBI C MOIIIEHHUYECTBOM.

VYuuThiBasi NMpUBEICHHBIE MHEHUS, MOXHO IOJlaraTh, YTO CHEIHMalbHbIE BUAbl MOILICHHUYECTBA B
o0uieM, a MOIIEHHUYECTBO B c(epe KpPeAUTOBAHUS B YACTHOCTH, CJEIyeT JIeKPUMHUHAIU3UPOBATh,
COCPEOTOUMBIINCH HAa COBEPLUICHCTBOBAHMU OOIIEH HOPMBI M €€ KBaJU(HUIHUPOBAHHBIX COCTaBOB. B
o0paTHOM ciy4ae, MOXKHO IPUMTH K aOCypJIHOM CUTyalllH, KOTJa Ka)J0€ yrojJoBHO-HaKa3zyeMmoe JesHus,
HampuMep, yOuiCTBO, Kpaxa, MpUIMHEHHE TSHKKOTO Bpe/ia 3I0POBBIO U MHBIE, OyIeT MpeaycMaTpuBaTh Psij
CHEeIMAJIbHBIX COCTAaBOB, a HE Psi KBAIM(ULIMPOBAHHBIX. XOTS IaHHOE 3aMeYaHue U HECKOJIBKO YTPUPOBAHO,
HO TaKOW IMOAXOJ CKOpee XapaKTepeH sl OObIYHOrO MpaBa, YeM i YTOJIOBHOIO Kojekca Poccuiickoit
denepanuu.

Eme oxHuMM BOIPOCOM, KOTOPBIM MBI 3aTpPOHEM, OyIeT CYXIEHHE OTHOCHUTEIBHO CyOBEKTa
COBEPIICHHSI TPECTYIUICHUs, mpeaycMoTpeHHoro ct. 159.1 VYK P®: sBnsercs nu oH oOmMM WU
CHELUATbHBIM.

OO0t cyOBEKT NMPECTYIUICHHS - ATO JIUIO, KOTOPOE MOXET COBEPIIHMTH JIFDOOE MPECTYIUICHHE, HE
3aBHCUMO OT €T0 XapaKTePUCTUK U 00CTOATENbCTB. Takum 00pa3om, 001l CyObEKT MPEeCTYIIICHNUS HE UMEET
HUKaKHX OTpaHUYEHUN M0 COBEPUICHHIO MPECTYIICHUHM U HE TPeOYeT AJIsl ATOr0 CHEeIHATIbHBIX YCIOBHMA.

CrienanbHbIi CyOBEKT IPECTYIUICHHUS - 3TO JIUI0, KOTOPOE MOKET COBEPIUIMTH TOJIBKO ONpeeICHHOE
MPECTYIUIEHHE, KOTOPOE MPEAYyCMOTPEHO 3aKOHOM. Takum 00pa3zoM, crienuaibHbIl CYOBEKT MPECTYIUICHUS
HUMEET OIIPEJICTICHHBIE OIPAaHUYEHUS N0 COBEPUICHUIO NMPECTYIUIEHUH M TPEOYeT Uil 3TOr0 ClEeUaIbHbBIX
YCJIOBHUI.

[Ipumepom oOmiero cyObekTa IMPECTYIUIEHUS MOXKET CIY)KUTh I'paKIaHWH, KOTOPBIM COBEpIIAET
yoOuiicTBO 6€3 MpeaBapuTENIbHOIO yMbIcTa. B 1aHHOM ciiyyae, Tpa)/IaHUH HE UMeeT HUKAKUX OrpaHUYCHUM
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10 COBEPILIEHUIO YOUICTBA U HE TpeOyeT AJIs 3TOTO CHELUATIbHBIX YCIOBUH.

[TpumepoM crnenuanbHOro CyOBbEKTa MPECTYIIICHUS MOXKET CIYKUTh JIOJDKHOCTHOE JIUI0, KOTOPOE
COBEpUIAECT NPECTYIUIEHUS B paMKax CBOEH NOKHOCTU. B pgaHHOM cilyyae, NOJKHOCTHOE JIMIIO MMEET
oTpe/ieNieHHbIe OIPAaHUYECHUS 10 COBEPILIEHUIO NMPECTYIUIEHUH U TpeOyeT JUIsl 3TOTO ClelHaIbHbIX YCIOBUM,
TaKMX KakK HaJU4ue JOHKHOCTH U UCTIONIb30BaHUE CBOMX CITY)KEOHBIX TTOJTHOMOYHH.

Hucniozunmst HopMbl cT. 159.1 YK P® mnpaBa Hazemsier cyObeKTa MPECTYIUICHUS CHEIUATBHOU
MOJIQIbHOCTBIO, @ UMEHHO CTaTycoM 3aeminuka. I[IpoGiema ¢ MpoBO3IIIAalIEeHHEM CIELUANIBHOTO cTaTyca
CyOBbeKTa aHaJU3UpyeMOW HOPMBI BO3HHKAET NMpU KBaTHPUKAUU JEHCTBUS (PU3MUECKOro JMIA B BUIE
MOKYILIEHUS Ha MPECTYIUIEHUE JO MOMEHTA 3aKI0UYEHNs KPEAUTHOTO I0I0BOPA.

I1. 4 TlocranoBnenus Ilnenyma BepxoBHoro Cyna P® ot 27.12.2007 Ne 51 omnpenenseT MOMEHT
OKOHYaHMUSI MOUIEHHMYECTBA, TO €CTh MOCTYIJIEHUE MMYILIECTBA B HE3aKOHHOE BJIAJ€HHME BUHOBHOI'O WIIU
JOPYrUX JIMIl U TOJYYEHUE PEeaJbHOM BO3MOKHOCTH IOJIB30BATHCS WIM PACHOPSAINUTHCA UMYIIECTBOM IO
CBOEMY yCMOTpeHUI0. Bece nelicTBus Mna 10 MOMEHTa OKOHYAHUS MIPECTYIJICHUS B BUJIE€ MOILIEHHUYECTBA
KBIM(ULHPYIOTCS KaK MPUTOTOBIICHNE WIH MTOKYILIEHHE Ha MPECTYIUICHHUE.

B coorBerctBuu ¢ I'K PO KpeIUTHBIN JOTOBOD SABISETCS KOHCEHCYAIBHBIM U, CJIE0BATEIBHO, JIUIIO
CTAHOBUTCS 3a€MIIUKOM I10CJIE€ MOAMMCAHMS COOTBETCTBYIOIIETO AOTOBOpa. B chily ykazaHHOro aeicTBus
JuIa, HE IOJIMUCABIIET0 KPEAWTHBIM JI0rOBOp, HE MOIYT pacCMaTpuBaThCS KaK IIOKYIIEHUE Ha
MOIIEHHHYECTBO B Chepe KPeIUTOBAHNUS, B CBSI3U C OTCYTCTBHEM CIIEIIUATILHOTO cyobekTa [5, C. 6].

VYuuTbiBas M3JI0)KEHHOE, ClIeAyeT coriacutbes ¢ Todukoi 3penuss C.B. CmonuHa 0 TOM, 4TO B
nevctByromedt pegakuuu cT. 159.1 YK P® kBanudukamus AeHCTBUN JUIla 1O MOMEHTa 3aKITIOYCHUS
KPEIUTHOTO IOTOBOPA KaK MOKYIIEHNE Ha MOIIIEHHUYECTBO B cpepe KpeAUTOBAHUS BBITIISTUT HEOC3YIIPEUHO
B TEOPETHYECKOM TutaHe126, mo0aBUB, UTO OHA SBISAETCS TakKOoBOW M B mpakTudeckom. Y. 3 cr. 17 YK PD
3aKpeIuIseT MpaBuiio, KOTOPOE TJIACHUT, YTO B CIydae KOHKYPEHIIUH OOIIEeH U CrieliagbHOH HOPM YTOJIOBHAS
OTBETCTBEHHOCTh HACTYMaeT MO crienuaibHoi HopMme. ClenoBaTeNbHO, KBATU(PHUIIMPOBATh IEUCTBUS JIHIIA,
€Ille HE 3aKJIIOYMBIIETO KPEAUTHBIM 0rOBOp, KaK MPUTOTOBJIEHUE K MOLICHHUYECTBY WM MOKYIIEHHUE Ha
MOIIeHHN4eCTBO MO CT. 159 YK P® Henb3si.

Ha npaxTuke yxe umerorcs ciydau npuMmeHeHust cyaamu ct. 159.1 YK PO kak npu npurotoBieHuy,
TaKk U TpU TOKYIICHWHW JIUIl HAa MOIIECHHHYECTBO B c(epe KpeAUTOBAHUS 10 3aKIIOYEHUS KPEIUTHOTO
noroBopa. Takum oOpa3oMm, Ha MNpaKTUKE CKIAJBIBAECTCS MO3MLMS TNPU3HAHUS 3a€MILMKAMM JIUL, HE
BCTYNUBILIUX B I'Pa)IaHCKO-TIPABOBBIE OTHOIICHHS C KPEAUTOPOM HAa OCHOBAaHUM KPEAUTHOrO Jorosopa. B
3TOM HET HUYEr0 HEOOBIYHOI0, BCIEICTBUE TOTO, YTO, KAK OTMEYAJIOCH BBIIIE, OAHU U TE K€ MOHATHS MOTYT
OBITh UCIIOJIb30BAHBI B HECKOJIBKO OTIMYAIOIIEMCS BUJIE B YTOJIOBHOM U TPaXkIaHCKOM 3aKOHOAaTenbCTBE. Ho
B TAKOM CJIy4yae clielyeT KOHKPETU3UPOBATh MOHATHE 3a€MIIUKA JJIs LIEJIed yroJ0OBHOTO MpaBa

Taxum 006pa3oM, HOBEJUIBI YTOJIOBHOTO 3aKOHA, peaycMaTpuBaroe JudGepeHanuio yroJoBHOM!
OTBETCTBEHHOCTH 32 MOIIEHHUYECTBO, B OCHOBHOM BbI3BaJIM 0OOCHOBAHHYIO KPUTHUKY CO CTOPOHBI YUEHBIX U
IpaKTU4YecKuX paboTHUKOB. Jlo Tex mop, moka Hopma cT. 159.1 YK P® Gyner aeiicTByromeil He06X0auMo
BHECTU KOPPEKTUBBI OTHOCUTEJIBHO YTOUHEHHUS CYyOBEKTa M cCroco0a COBEpIICHHS paccMaTpUBAEMOro
IIPECTYIUIEHNUS, @ TAK)KE O pa3rPaHUYEHUM €T0 110 HAIPaBIEHHOCTH yMbIcia 1o cT. 179 YK PO.
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