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3a TOYHOCTH NMPHUBEACHHBIX CBEIACHUU M COACP)KAaHHE MAHHBIX, HE MOJUIEKAIIUX OTKPBITOM MyOIMKaluy,
HECYT OTBETCTBEHHOCTb aBTOPHI.

Penxour.: Hukutun I1aBen Mropesny - riaBHbIN pelakTOp, OTBETCTBEHHBIN 3a BBIIIYCK JKypHaJa.

Aunexcannip BsiuecnaBoBud PynHeB - NpakTUKYIOIIUH FOPUCT, OTBETCTBEHHBIN 32 MEPBUYHYIO
MOJIEpalIo, pEAAKTUPOBAHUE U PELICH3UPOBAHUE CTATEH.

MarseeBa SlHa MakcumoBHaA - Kauauaar opuandeckux Hayk, ®T'BOY BO «Cankr-IleTepOyprekuii
roCyJapCTBEHHBIA YHUBEPCUTET»

['peBuioB FOpuit MiBanoBUY - JOKTOP IOPUINYECKUX HAYK, Tpodeccop Kadeapsl TCOPUU U UCTOPUU
rocyaapcTa v rnpana opuandeckoro gaxynsrera ®I'BOY BO «Cankr-IlerepOyprekuii rocy1apcTBeHHbIN
YHUBEPCUTET

Kanamnukosa Enena bopucoBHa - kaHIUIAT HCTOPUYECKUX HAYK, TOLEHT Kadeapbl TCOPUU U
¢unocodun npasa Mucturyra npaBa Camapckoro rocy1apcTBEHHOI0 5JKOHOMHYECKOTO YHUBEPCUTETA

Anexcanaposa JKanna [1aBnoBHa - KaHIUAAT COLIMOIOTHYECKUX HAYK, JOUEHT Kadeapbl phIHOYHBIX
U TOCYJJapCTBEHHBIX HHCTUTYTOB Ky0aHCKOro rocy1apcTBEHHOI'O TEXHOJIOITMYECKOTO YHUBEPCUTETA

Manbuaros Mca JlaynoBuu - KaHAUIAT IOPUINYECKUX HAYK, TOLIEHT Kadeapsl yIOBHOIO Mpolecca u
kpumuHaIUCTUKU; PI'BOY BO «YeueHnckuit rocy1apCTBEHHBIA YHUBEPCUTET

Ky3un Banepuit Hukonaesuu - kanauaar ropuandeckux Hayk, goueHT PAHXul'C, IloBomxckuii
WHCTUTYT yripaBieHus umenu [1.A. CtonpimuHa

Kazanusn JIunut ApMeHOBHA - KaHIUAAT IOPUIMUECKUX HaYK, JoKTopaHT MHcTuTyTa unocodun,
counonoruu u npasa HAH PA. Ilpenoxasarens xadenps! FOpucnpyneniuun MexayHapoJHOro Hay4HO-
obpazoBarensHoro nenrpa HAH PA, unen Ilanater anBokatoB PeciyOnuku ApmeHust

J3yueBa /Iluana MyccaeBHa - KaHIUJAT IOPUINYECKUX HAYK, JOLEHT Kadeapbl rpakJaHCKOTO MpaBa
u nipouiecca PI'bOY BO Cepepo-KaBka3ckuii ropHO-METaNTyprUYECKU HHCTUTYT

TacrekeeB Kaiipar KynOaeBuu - kannuaar ropuaunueckux Hayk, npopeccop KasI'FOMY (Kazaxckuit
I'YMaHUTapHO-IOPUANYECKHI HMHHOBAIIMOHHBIN YHUBEPCHUTET)

CeiitxoxuH bynat YMep:kaHOBUY - KaHIUJAT IOPUINYECKUX HAYK, JOLEHT, CTapIIUi HayYHBIN
COTpPYZHUK JabopaTtopuu ropuauueckux uccienoBannii HUM skoHOMu4ecKknx ¥ IpaBOBBIX UCCIIEIOBAHUIA
Kaparannunckoro skoHoMuueckoro yHusepcurera Kasnorpebceorosa.

MycaeBa Acma ["'amxueBHa - kauauaar ucropuueckux Hayk ®I'bOY BO « II'YHX»

[Tax6anoBa FOnusa AnnbekoBHa - KaHUIAT IOPUANYECKUX HAYK, TOLEHT KadeIpbl IPa’kaaHCKOTo
mpaBa U rnpoiecca MOCKOBCKOIO TOCy/1apCTBEHHOI'O0 T'YMaHUTapHO—3KOHOMHYECKOI0 YHUBEPCUTETA.

HcmannnoB Ataxoxa AWJapoBUY - KaHAUAMAT IOpUANUECKUX HaykK, FOxHo-Kazaxcranckuii
rOCyJapCTBEHHbIN yHUBEpCUTET UMEeHU M. Aye30Ba, ¢akynpTeT KOpHcpyIeHINN 1 MEXTyHapOAHbBIX
OTHOILIEHUH.

A.O. Cepreesa (OTBETCTBEHHBIA aAMUHHUCTPATOP) [ Ap.];
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Bce cratbu mpoxoasT perieH3upoBaHue (IKCIEPTHYIO OLICHKY).

Touka 3peHus peakliiy He BCEera COBMAAAeT C TOUKON 3pEHHUS aBTOPOB ITyOJIUKYEMbIX CTaTEH.

ABTOpBI cTaTell HECYT MOJHYI0 OTBETCTBEHHOCTH 3a COJIEpKaHue CTaTel U 3a caM (PakT uX MyOIHKaIuu.
Pepakuust He HECET OTBETCTBEHHOCTH IEpe]] aBTOPaMH U/WUJIM TPETHUMH JIMIIAMU M OpTaHU3aLUsAIMH 32
BO3MOJKHBIH yIiep0, BRI3BaHHBIN MyOnuKkanuei cratbu. [Ipy ncnosib30BaHUY M 3aMMCTBOBAaHUHN MaTEPHAIIOB
CCBUIKa 00s3aTenbHa
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KOHTPO.Ib JEHEKHBIX IOTOKOB B IEJISIX TIPOTUBOAENCTBUA JET AJTA3ALIANA
J0XO0J10B U PUHAHCHUPOBAHUIO TEPPOPU3MA: BAJIAHC IIYBJIMYHBIX UHTEPECOB
N ITPAB YACTHBIX CYBBEKTOB

CONTROL OF CASH FLOWS TO COUNTER MONEY LAUNDERING AND THE FINANCING
OF TERRORISM: BALANCE OF PUBLIC INTERESTS AND THE RIGHTS OF PRIVATE
ENTITIES

AnHoTanus. B cratee uccnenyercs npobdiema coOmroieHus 0ananca myoJnyHbIX UHTEPECOB U MPaB
YaCTHBIX Cy6’beKTOB IIpu OCYIICCTBIICHUHU KOHTPOJIA 3a ACHCKHBIMU ITOTOKAMU B HEJIAX HpOTHBO,I[GfICTBHSI
jeraau3anuu (OTMBIBAHUIO) J0XOJI0B, MTOJIYUEHHBIX IPECTYIHBIM IIyTEM, U (PMHAHCUPOBAHUIO TEPPOPU3MA.
AKTyaJ'IbHOCTB TEMBI O6y0J’IOBJ’IeHa pPOCTOM 4HCJIa 6J'IOKI/IpOBOK 0OaHKOBCKHX CUYETOB I10 «AHTHOTMBIBOYHOMY»
3aKOHOJATEIbCTBY M YBEJIWYCHHEM ’KajJo0 Ha HEOOOCHOBAHHBIE OTPAHWYCHHUSA. ABTOP aHAIU3HPYET
Hy6J'II/I‘lHO-HpaBOByIO pupoay KOHTpPOJIA, BHCAPCHHUC PHCK-OPUCHTHPOBAHHOI'O IMOAXOOa U HJ'IaT(l)OpMBI
«3Hall cBOEro KIMEHTay, CyleOHYyI0 MPaKTUKY U cTaTUCTHKY 3a 2024-2025 rr. Ha ocHOBe mpoBeaEeHHOrO
HCCIICOOBAHUA IIpCIararorca MEpbl 110 COBCPIICHCTBOBAHHIO MCXAHH3MaA, O6€CH€‘II/IB8.IOH.[€FO KaK
3¢ pexTUBHYIO 3aUTY (PMHAHCOBOW CUCTEMBI, TaK U COOJIIOIEHHE MPaB JOOPOCOBECTHBIX CYOBEKTOB.

Abstract. This article examines the issue of balancing public interests and private rights when
monitoring cash flows to combat money laundering and terrorist financing. This topic is particularly relevant
given the growing number of bank account freezes under anti-money laundering legislation and the increase
in complaints about unjustified restrictions. The author analyzes the public-law nature of control, the
implementation of a risk-based approach and the "Know Your Client" platform, judicial practice, and statistics
for 2024-2025. Based on the research, measures are proposed to improve the mechanism that ensures both
effective protection of the financial system and respect for the rights of bona fide entities.

KuoueBrbie cjioBa: (pUHAHCOBBIM KOHTPOJb, JIEHEKHBIE MOTOKH, MPOTHUBOJACUCTBUE JIETaIU3aIlUU
noxonoB, [IOJJ/®T, 115-03, 6mokupoBka cueToB, Oananc uHTepecoB, Pochuramonutopunr, bank Poccun,
«3Hail CBOEro KJINEHTa.

Keywords: financial control, cash flows, anti-money laundering, AML/CFT, Federal Law No. 115,
account freezes, balance of interests, Rosfinmonitoring, Bank of Russia, "Know Your Client" system.

B Hacrosimiee BpeMs NPOTUBOAEWCTBUE Jeraau3alnuu (OTMBIBAHUIO) JOXOJOB, IOJYyYEHHBIX
MPECTYIHBIM IyTeM, U pUHAHCUpOBaHHIO Teppopusma (nanee — [IO/DT) otHocuTes K unciy chep, rae ¢
OJIHOM CTOPOHBI, TOCYJAAPCTBO 00s3aHO OOecTieunBaTh 0€30MaCHOCTh (PMHAHCOBOW CHCTEMBI, HE JIOMyCKas
IIPOHUKHOBEHUS B HEE MPECTYMHBIX JCHETr, C APYroil — peanusanus 3Toi 3a1aud HEM30ekKHO CONpsKEeHa C
BTOpKEHUEM B cpepy MpaB 1 3aKOHHBIX MHTEPECOB YaCTHBIX CyOBEKTOB.

[Tpobnema OamaHca 3TUX HMHTEpecoB mnpuobOpena ocolOyio octpoTy B 2024-2025 rr. B CBS3U C
Y)KECTOUEHHEM KOHTpOJIS 3a JBUKEHMEM JCHEKHBIX CpPEJICTB M MAacCOBBIM MPUMEHEHHEM OaHKaMu
orpannunTenbHbIX Mep. C Hadana 2025 roga B Pochuamonutopunr nocrynuio 840 xanod oT rpaxaaH u
KOMITaHUI Ha HeOOOCHOBAaHHbIE OJOKHPOBKU c4eTOB U KapT. [Ipu sTom, mo nanueiM LlenTpansHoro OaHka
P®, xomuyecTBO TakMX >KajoO YCTOMYMBO pacTeT, 4Tro Obulo mpu3HaHo riaBoi banka Poccum 3.C.
Ha6uymnunoit [1].

KoHTponb 3a JEHEKHBIMH IOTOKaMH, ocylecTBiseMblid B pamkax [IOH/®DT, wumeer spko
BBIPQKEHHYIO MYOJIMYHO-TIPABOBYIO MPHPOIY. JTa MO3MULMUS TMOJIy4HsIa YETKOE 3aKperuieHHe B cyaeOHOU
IIPAKTUKE BBICIIEH MHCTAHIINN.
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Bepxornbiit Cyn PO B onpenenerun ot 4 centsops 2024 r. o aeny Ne A40-56514/2023 (305-2C24-
5195) npsimo ykazai: «OcyriecTBiaeHue 0aHKOM (QYHKIIHI KOHTPOJIS B IIEJISIX TIPOTUBOACHCTBHUS JIETATU3 AN
(OTMBIBAHHIO) JTIOXOJIOB, MOJIYYCHHBIX MPECTYIMHBIM MyTEM, U (PMHAHCUPOBAHUIO TEPPOPU3MA MTPOU3BOIUTCS
B MyOJIMUHBIX UHTEpECcaX, BO UCIIOJHEHHE 00s3aHHOCTEH, BO3NIOKEHHBIX (e/iepalibHbIM 3aKOHOMY. [Ipu aToM
Cyn mogyepkHyll, YTO «OCYIIECTBICHHE KPEIUTHON OpraHu3alueil yKa3aHHOH BbIlie MyOnnYHON QyHKIHH
HE MOKET HCIOJIb30BATHCS B YACTHOIIPABOBBIX OTHOIICHUSX B Ka4€CTBE CII0C00A U3BIICUEHHUS BBITO/IBI 32 CUET
KJIMEHTa B BUJIE€ NOBBILIEHHOMN IIJIaThl 32 COBEpPILUEHUE ONepaluil ¢ AEHEKHbIMU cpeacTBamMu» [2]. JlaHHas
MO3UIMS 3ajajla BaXKHBIM BEKTOP: OaHK, peannsysl MyOJUYHbIE MOJTHOMOYHMS, HE BIIpaBe M3BJIEKATh U3 HHUX
YaCTHYIO BBITOZY.

bank Poccum mocnemoBarenbHO BHEAPSET PHUCK-OPUEHTHPOBaHHBIN moaxon B chepe TIO/DT,
KITIOYEBBIM HHCTPYMEHTOM KOTOPOTO cTajia matdopma «3Hai cBoero kiueHtay (nanee — 3CK), 3amymennas
B utosie 2022 r. Ilnatrdopma mo3BOJISET B €KEIHEBHOM PEKHUME OINMPEACNATh NMPOPUIL PUCKA KaKIOTO
IOPUINYECKOTO JIMIA ¥ WHAMBHUIYAIBHOTO NpeanpuHumarens. M3 8 miuH cyOBeKTOB, NaHHBIE O KOTOPBIX
cozepxkarcs B cucreMe, 97% OTHECEeHbI K HU3KOMY YPOBHIO pucka, 1,8% — k cpennemy u 1% — K BbICOKOMY.
C MomeHTa 3arrycka rmiathopMbl KpeIUTHBIE OPTaHU3aIUH OTPAHUIMIIN OTIEPaIlH 1o cueTam Oosee 178 Thic.
kommnanuii u M1 ¢ BeicokuM ypoBHEM pucka [3].

HecmoTpss Ha BHenpeHHE pPHCK-OPMEHTHPOBAHHOTO TMOJXOAa, NpobiemMa HEoOOCHOBAHHBIX
OJIOKMPOBOK CUETOB JOOPOCOBECTHBIX CYOBEKTOB ocTaercsi ocTpoil. ITo manubm cepsuca «IIpaBo(Tex)», 3a
MOCIICAHHUE TP T'0Jla KOJMYECTBO CYNeOHBIX Ael ¢ mpuMeHeHneM DenepabHOTO 3aKoHa oT 7 aBrycra 2001
r. Ne 115-®3 «O npoTuBOAEHCTBUY JieTalln3aluy (OTMBIBAHHIO) OXOJI0B, TOJIYYEHHBIX IPECTYIHBIM ITYTEM,
u (UHAHCHUpOBaHHIO Teppopu3Mma» [4] (mamee — @Denepanbubiii 3akoH Ne 115-@3) cokparuiock
He3HayuTeNbHO: eciv B 2022 1. ux 6110 5 858, T0 B 2024 1. — 5 397. IpH 5TOM KOJIMYECTBO YAOBIETBOPEHHBIX
TpeOoBaHU TO CT. 7 3aKOHA, YCTaHABJIMBAIOIICH IMpaBa W OO0S3aHHOCTH OAHKOB (B TOM YHCIIE IPaBO
OJIOKMpOBATh orepaiun), cokpatuinoch ¢ 1 234 B 2022 r. no 758 B 2024 r. [5] DTa nuHaMHKa KOCBEHHO
YKa3bIBa€T Ha TO, YTO CYyJIbl CTAJIM CTPOXKE OLIEHUBATh 00OCHOBAHHOCTh OAHKOBCKHMX OTPAHUYECHUI.

Ananu3 cynebnoi npaktuku 2024-2025 rr. no3BosSIeT BHACTUTH JIBE KIIFOUEBbIE TEHICHIIHH.

IlepBasi — nocnenoBatenbHoe (HOPMUPOBAHHUE MOZULIMU CYAOB O HEIOMYCTUMOCTH HCIOIb30BAHUS
O6ankamu 115-®3 g u3BIeYeHUs KOMMEpPUYECKOH BBIrObl. BhlmeynoMsiHyroe omnpenenenue BepxoBHoro
Cyna P® ot 4 centsiOps 2024 r. o neny Ne A40-56514/2023 crano npeneleHTHBIM: Cyl IPSIMO yKa3all, 4To
KpEAWTHAs. OpraHu3alus MOXET OTHOCHUTH CHEJIKH KJIMEHTOB K COMHHUTEJIBHBIM M 3alpaliuBaTh y HHUX
nH(pOpPMaLIMIO, HO 3TO HE MOPOXKAAET MpaBa Ha B3UMaHME C KJIMEHTOB BO3HArpaX</JeHus B BUJE wTpada 3a
HEHCIIOJIHEHHE 0053aHHOCTH 110 MPET0CTABICHUIO 3aIIPOIIEHHON HHPOPMALIUH.

Bropasi — Bo3MmelieHue yOBITKOB, MPUYMHEHHBIX HEOOOCHOBAHHBIMM OJIOKMPOBKAaMHU. 3HAKOBBIM
CTaJO J1el0, B KOTOPOM CYJ B3bICKal Cc OaHka 2,2 MJIH pyO. yOBITKOB B MOJb3y WHAWBUIYaJIbHOTO
npennpuHumarens. bank 3abnokupoBan cueT Ha 9 aHell 6e3 mpeaBapUTEIbHOTO YBEIOMIIEHHS U HE
MPEJCTaBUI JI0KA3aTEeNIbCTB TOrO, YTO ONEpalMU ObUIM NMPHU3HAHBI MOJO3PUTENbHBIMH B YCTAHOBJICHHOM
nopsaake. Cyn ycmorpen B AeMcTBUsIX OaHka mpu3Haku 3inoynorpednenust npaBom (ct. 10 T'K P®) u
YJIOBJIETBOPHJI TPEOOBAHMSI O BOMEIIEHUH YIYIIIEHHOM BBITOJIBI [6].

Bwmecre ¢ Tem, cynebHas mpakTuka He SBJISETCS] OJHO3HAUYHO OPUEHTHUPOBAHHOW B MOJIb3Y KIHEHTOB.
B nenax, rae 6aHK JAEHCTBYET B COOTBETCTBUM C YCTAaHOBJIEHHBIMHU IPOLEAYpaMH U JOKYMEHTAIbHO
¢buKcupyeT MpU3HAKU COMHHUTEIIBHOCTH OIEpaldid, CyJbl CKJIOHHBI MOJJIEPKUBATh MO3UIMIO KPEAUTHBIX
opranusanuii. Hammpumep, JlepopToBckuii paiionHslii cya r. Mockssl B periennu ot 13 mapra 2025 r. o nemy
Ne 02-12931/2024 otmeTus, 4TO «OTpaHHMYEHHE ONepaluidl He 00sA3aTeIbHO JOJKHO OBITh CBSI3aHO C
HapylIeHHEeM MCTIOM 3aKOHa — JOCTaTOYHO OOOCHOBAHHBIX IOJO3PEHUN B ATOM Ui NPUMEHEHUs
OTPaHUYIUTENBHBIX Mep» [7].

Kpome Toro, apOuTpakHsle cy/ibl MPU3HAIOT HE3AKOHHBIMU OJIOKUPOBKU B CUTYAIUSAX, HE UMEIOIINX
MIPSIMOM CBSI3M C TIOJIO3PUTENHHBIM XapakTepoMm oreparuii. Tak, Apoutpaxusiii cyn LlenTpanbHOro okpyra B
noctanoBneHnu ot 18 suBapst 2024 r. Ne ®10-6115/2023 mo ey Ne A83-8318/2022 nmpusHai HE3aKOHHOMH
OJIOKUPOBKY CYETOB IpeANpUHUMATENs, KOTOPBI 0€3 yBEIOMIJIEHHS C MOMEHTAa pPErucTparii MpUMeEHsI
VIPOLICHHYIO cucTeMy Hamoroobmoxenus [8]. Takas mno3ummsi BakHA, TIOCKOJBKY HCKIIIOYAET
HCIIOJIb30BAaHME «A@HTHOTMBIBOYHBIX)» MEXaHH3MOB IS 1iescH, He cBs3aHHbIX ¢ [IO1/DT.

ITo oueHKaM 3KCHEPTOB, «OAHMM M3 CaMbIX CIIOPHBIX BONPOCOB mpuMeHeHus 115-D3 ocrarorcs
KPUTEPUH OTHECEHMs OIEpaluil K IOJO3PUTENBHBIM M CTENeHb O0OOCHOBAHHOCTU OJOKMPOBOK»: OaHKH
UCIOJIb3YIOT BHYTPEHHUE, 3a4aCTyI0 HEIYOJINYHbIE aITOPUTMbI M CUCTEMBI OLIEHKH PUCKOB, YTO MPUBOJIUT K
HEMPO3PAaYHOCTH MPUHATHS PEIICHUI I KIMEHTOB. bu3Hec 4acTto cTagkuBaeTcs ¢ OJOKHMPOBKAMH HM3-32
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(dbopManbHBIX TMPU3HAKOB: PE3KOr0 pPOcTa 000pOTa, HECOOTBETCTBHS OMNEPALUN 3asABICHHOMY BHUIY
NesITeNIbHOCTH, MOJTYYEeHHUsI IJIaTeKel OT HeXapaKTePHbIX KOHTPAreHTOB MJIM YaCThIX MEPEBOIOB PU3NUECKUM
JULAM.

[IpakTKa Moka3bIBaeT, YTO B HAUOOJIEE YSI3BUMOM IOJI0KEHUH OKA3bIBAIOTCS MPEANPUHUMATEIH, Yeit
OuzHec MMeeT OOBEKTHBHBIE OCOOEHHOCTH: CE30HHBIM XapakTep IesTeIbHOCTH, paboTa C OONBIIUM
KOJMYECTBOM KOHTPAreHTOB, YaCThIE MEPEBOAbI MEX/Iy COOCTBEHHBIMU CUETAMH B pa3HbIX OaHKaX.

[TonoxutenpHBIM marom crana myonukanus bankom Poccun Meronndeckux pekoMeHaanui ot 26
aBrycra 2025 r. Ne MIH-01-59/98 [9], B KOTOpBIX PEryisTOp pasrpaHUYHJI OCHOBAHHUS JJIsi NMPUMEHEHUS
orpaHnuuTeNbHbIX Mep 1o 115-®3 u no 161-O3 («O HaUMOHATBHON TIATEKHOW CHUCTEME») U yKazall Ha
00513aHHOCTh OAHKOB MPEAOCTABIATh KIMEHTaM IIOJIHYI0 U JOCTOBEpHYI0 HHGOpPMAILMI0O O MpUYMHAX
OTpaHUYCHUH.

JleficTByIomuUiA MeXaHU3M KOHTPOJIS JeHEXHBIX MOTOKOB B neisax [IOJ[/®T ne B momHOW Mepe
obecrieunBaeT OanaHc MyOJIMYHBIX M YACTHBIX HHTEpecoB. COXpaHEHHIO IUCHPONOPLUHU CIIOCOOCTBYET
HECKOJIBKO (PaKTOPOB.

Bo-niepBbIx, 6aHKH UCTIOIB3YIOT COOCTBEHHBIC, HEITYOJIUYHBIE aITOPUTMBI, ¥ 339aCTYI0 CAMH KITHMCHTHI
HE TOHUMAIOT, KAKWE UMEHHO UX JIEWCTBHS BbI3BAJIU 110J03PEHHUSL.

Bo-BTopeix, oTcyTcTBHE 3(D(PEKTUBHOrO OCYNEOHOT0 MEXaHHW3Ma OCIIAPUBAHUS OrpaHWYCHH. B
HACTOSIIEE BpEMS KIIMEHT, HECOTJIACHBIN ¢ OJIOKUPOBKOM, BEIHYXKAEH 1100 oOpamartsces B bank Poccun, 1160
UJITH B CY]I.

B-TpeTbux, coxpaHsercs MPOTUBOPEUYUBOCTb CYACOHON MPAKTUKU: MPU CXOKHUX OOCTOSTEIBCTBAX
pa3Hble Cy/ibl MOT'YT IPUHUMAThH IPOTUBOIOJIOKHBIE PELIEHUS, YTO CO3JAET IPABOBYIO HEONPEIEIEHHOCTD.

[IpencraBmisieTcst, 4To /Il BOCCTAHOBIIEHHUs OanaHca MyOJMYHBIX U YACTHBIX MHTEPECOB HEOOXOIMM
KOMILJIEKC CJIEAYIOLIUX MEp.

1. 3akoHoaTe/IbHOE 3aKpenJieHHe O0S3aHHOCTH O0aHKOB WHGOPMUPOBATH KIHEHTA O
KOHKPCTHBIX NPpUYHNHAaX 1 IIPAaBOBBIX OCHOBAHUAX 6HOKI/Ip0BKI/I B MOMCHT €€ IPMMCHCHU, a HC HOCT(baKTYM.
2. IloBbilIeHNEe MPO3PAYHOCTH KPUTEPHEB MOA03PUTEIbHOCTH. BaXHBIM IIaroM B 3TOM

HarpaBieHun ctayno mnpunsthue bankom Poccum Tlomoxxkenmst No 860-I1 ot 18 wurons 2025 1.,
CKOPPEKTUPOBABILEr0 MOAXOABI K IpaBWJIaM BHYTPEHHETO KOHTPOJS KPEAWTHBIX OpPraHM3alMi B LIEJAX
[HO4/DT/.

3. PazBuTHe MHCTHTYTAa BO3MeLleHHSI YOBITKOB, NPUYMHEHHBIX HEOOOCHOBaHHBIMU
osmoxkupoBkami. [lonoxxutenpHas cynedHas mpakTHKa JOJKHA MOIYYUTh JajbHElIIee pa3BUTHE, a BOZMOXKHO,
U 3aKOHOJATENbHOE 3aKpeIUIeHHe B BHJAE CIENUAIbHBIX HOPM OO0 OTBETCTBEHHOCTH OaHKOB 3a
HEO0OOCHOBAHHBIE OIPAHUYECHHUS.

4. Paciimpenne  npakTMKM — NPUHMEHEHHMs  NpPeAyNpeIMTeIbHBIX  Mep  BMECTO
orpaHnuuTeNbHbIX. bank Poccuu B cBOUX peKkoMEHalUsAX YK€ OPUEHTUPYET KPEeIUTHbIE OpraHu3allii Ha TO,
4T0ObI OJOKMpPOBKa ObUIa KpailHel Mepo#, a IPUOPHUTET OTJIABAJICS 3arpocy MOSCHEHUN U JOKYMEHTOB y
kiaueHTa. CleyeT paccMOTPeTh BONPOC O HOPMATUBHOM 3aKPEIUVIEHUHM MHUHHMAJIBbHOTO IEepedHs
peaynpeuTeIbHBIX MEpP, KOTOpble OaHK 00s3aH MPUMEHUTDH 10 BBEJCHUS MOJTHOIN OJIOKHPOBKH.

S. Yder orpacieBoii cnenMpUKH B KPUTEPUSAX OLICHKH PUCKA — HApPUMEp, IIPU CE30HHOM
XapakTepe OusHeca, pabore ¢ OOJBIIUM KOJWYECTBOM (U3UUYECKUX JIMI WIH OCOOCHHOCTSAX
JOKYMEHTOO00O0pOTa B OTJIEIbHBIX OTPACIIX.

6. CoBeplIeHCTBOBAHME CHCTEMbl PeadMIMTALIMM KIHUEHTOB, OLIMOOYHO OTHECEHHBIX K
KAaTeropuu BBICOKOI'O PHCKA, BKJIIOYAsl COKpAaLIEHHE CPOKOB PACCMOTPEHHUS OOpalleHUid U BO3MOKHOCTD
OIEPATUBHOTO UCKITIOUEHHS U3 0a3bl JAHHBIX MPH MPETOCTABICHUHN HAJUICKAIINX JOKYMEHTOB.
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KOJEKCHI IPO®ECCUOHAJIBHOM 3TUKH IOPUCTA: PEAJIBHBIA HHCTPYMEHT
NI ®OPMAJIBHOCTB?

CODES OF PROFESSIONAL ETHICS FOR LAWYERS: A REAL TOOL OR A
FORMALITY?

AunHoTanusi. B gaHHOW cratee paccmaTpuBaeTrcs poib U 3PQPEKTUBHOCTH  KOJCKCOB
HpO(beCCHOHaHBHOﬁ OTUKH HOpHUCTA. AHanmnpyeTc;I HX Ha3HAYCHHUC, COACPKAHHC WU MCXAHU3MbI
npuMmenenus. Mccnenyercs npoOiema cOOTHOLIEHUS (POpPMalbHBIX NPEANMCAHUN KOJIEKCOB M PEaJbHOU
INPaKTUKKU HOPHUCTOB, a4 TAKXC BJIIMAHHUC I3TUYCCKHX HOPM Ha IOOBCPUC O6IJ_ICCTBa K HpaBOBOﬁ CUCTEMCE.
[IpuBoasaTCAs mpUMEpPHl M3 HAYYHBIX MCCIEIOBAHHWM, WUIIOCTPUPYIOIIME KaK IIOJIOKUTEIBbHBIEC, TAK H
OTPULATCIIBHBIC ACIICKTBI CI)YHKI_II/IOHI/IpOBaHI/I}I KOACKCOB. I[eJ'IaGTC}I BBIBOJA O TOM, YTO KOJICKCHI
npoeCCHOHATBHON 3TUKA MOTYT OBITh JCHCTBEHHBIM WHCTPYMEHTOM TIPU YCIOBHM WX AaKTHBHOTO
BHCAPCHUS, KOHTPOJIA U ITIOCTOAHHOI'O COBECPIHICHCTBOBAHMA.

Abstract. This article examines the role and effectiveness of codes of professional ethics for lawyers.
It analyzes their purpose, content, and mechanisms of implementation. The article explores the relationship
between the formal provisions of these codes and the actual practice of lawyers, as well as the influence of
ethical standards on public trust in the legal system. Examples from academic research are provided,
illustrating both the positive and negative aspects of how these codes function. The conclusion is drawn that
codes of professional ethics can be an effective tool, provided they are actively implemented, monitored, and
continuously improved.

KiaroueBble ciioBa: HpO(i)eCCI/IOHaJ'ILHaSI 9THUKaA, IOPUCT, KOACKC OTUKHU, IIPAaBOBaAsA CUCTEMA, JOBEPUC,
OTBCTCTBCHHOCTD, ITPABOIIPUMCHCHUC, OPUANYCCKAA ITPAKTHUKA.

Keywords: professional ethics, lawyer, code of ethics, legal system, trust, responsibility, law
enforcement, legal practice

B coBpemeHHOM MpaBOBOM OOIIECTBE, IJ€ MPaBO SBISETCA KIIOYEBBIM PETYIATOPOM, Mpodeccus
I0pUCTa npuodperaeT ocodyro BaxHOCTh. OJIHAKO, KaK U JIt00as AesITeNbHOCTh, OCHOBaHHAs Ha JOBEPUU U
OTBETCTBEHHOCTH, IOPUCIPYACHIUA TpeOyeT YETKUX ITUYECKUX paMOK. IMEHHO Il 3TOro CYIIECTBYIOT
KOJIEKChI TpodeCcCHOHaNbHOW 3TUKH fopucTta. Ho Hackonbko oHU d(QexTuBHBI? SBASIOTCS JTU OHH
JEHCTBEHHBIM WHCTPYMEHTOM, (OPMUPYIONIUM TIOBEJICHUE CICIHAINCTOB, WU K€ OCTAIOTCSA JIUIIh
(dbopManbHBIM JOKYMEHTOM 0€3 peaabHOTO BIUSHUS?

[Tpodeccus roprcra — 3To HE MPOCTO HAOOP 3HAHWN U HABBIKOB, a MPU3BaHUE, TPEOYIOIIEe BHICOKOTO
YPOBHSI MOPaJIbHOM OTBETCTBEHHOCTH. KOpUCTHI €XKeAHEBHO CTAIKUBAIOTCS C CUTYAIUsIMU, 1€ HA KOHY CTOSIT
Cyabp0bl JHoJiel, mpaBa u uHTepeckl. ClieoBaTeabHO, MPOPEecCHOHANbHAS 3THKA CTAHOBUTCS HEOThEMIIEMON
4acTbi0 MX JesTenbHOCTH. Kojekchl mpodeccruoHaNbHON 3TUKH MPU3BAHBI YCTAHOBUTH MOBEICHYECKHE
CTaHAApPTHI, KOTOPHIM JOJDKHBI CJIEIOBAaTh FOPHUCTHI JUIsi OOECIIEUEHMs] CHpPaBEIIIMBOCTH, YECTHOCTH M
yBaXeHUA K TpaBomnopsanky. Ilo cyrtu, xomekc mpodeccHnoHalbHON ITHUKU IOpPHCTa — 3TO CBOJ TPaBHII,
OTIPEIEISAIONINN MOpaIbHBIE U PO eCcCHOHATBHBIC 00s3aTEIHCTBA MPEACTABUTENICH TaHHOM TpodecCuu. DTH
HOPMBI PETYIUPYIOT UX B3aUMOJACHCTBHE C KIIMEHTAMU, KOJUIETaMH, CyJeOHBIMU OpraHaMH U OOIIECTBOM B
nenoMm. Pa3zpabGareiBaemple TpodeCCHOHATBPHBIMU — aCCONMANMAMHU  (HapuMep, aJBOKATCKUMH  WJIU
HOTapHUaJIbHBIMH MAJIATAMH), 3T KOJEKCHI MOT'YT 00J1a1aTh pa3IMuHON I0PUINUYECKON CHIIOM.

B cBoeil nesTenbHOCTH I0PUCT 00513aH COOJI01aTh CTPOTYI0 KOH(PUACHIUATBHOCTh, TapaHTUPYs, YTO
mobas mHpOpMaIHs, MOJIyIeHHAs: OT KITMEHTA, OCTAHETCSl CTPOTO CEKPETHOU 1 He OyIeT pasriaiieHa Hi pu
Kakux o0cTosiTenbcTBaX. OCHOBOMOIATAIOIIUMY MPUHIUIIAMEU paOO0THI FOPUCTA SBISIOTCS TOOPOCOBECTHOCTD
U KOMIIETEHTHOCTh, YTO MOJApPa3yMeBaeT Haluyue HEOOXOIMMBIX 3HAHWM, HABBIKOB U OTBETCTBEHHOTO
MOJIX0/Ia K BBIMIOJIHEHUIO CBOMX O0s3aHHOCTEH. B3ammoeiicTBiEe CO BCeMH CTOpPOHAMU TPOIEcca JTOJKHO
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CTPOMTBCSI HA YECTHOCTHM U B3aUMHOM YBAKEHUHU. BaKHEHIIMM acnekTOM SBISIETCS NPENOTBpALICHHE
KOH(UIMKTa HHTEPECOB, TO €CTh HEJONYUIEHHE CUTyalluil, KOrAa JMYHble HMHTEPEChl IOPUCTA MOTYT
IIPOTUBOPEYUTH MHTEPECAM KIIMEHTA.

O dekTHBHOCTH KOJEKCOB NPO(HECCUOHATBHON STUKH JJIs1 FOPUCTOB OCTAETCS IPEAMETOM JUCKYCCHUH,
OJIHAKO UX pOJIb B IOPUJIMYECKON IPAKTUKE HEOocropuMa. Bo-mepBbIX, KOJAEKCHI CIyKaT OPUEHTUPOM,
olnpezesnsas JOIYyCTUMbIE U HEAOIYCTUMBIE IEHUCTBUSA, YTO IIOMOIaeT IOPUCTAM CIIPABIATHCS CO CIOKHBIMH
3TUYECKUMH BOIlpocaMu. Bo-BTOPBIX, COOJIIOIEHUE ATHX HOPM TapaHTHUPYET KJIMEHTaM KAauyeCTBEHHYIO U
YECTHYIO IOPUANYECKYIO IIOMOILb, 3alIMINAs UX IIpaBa. B-TpeTbuX, BBICOKUN YPOBEHb STUYHOCTH IOPUCTOB
YKpeIUIsieT JOoBepue oOlecTBa K IMPaBOBOM CHUCTEME, CHOCOOCTBYS Pa3BHTHIO NPABOBOH KYIbTYphl U
aBTOpUTETa 3aKOHA. Kpome TOro, KOIEKChl NpPEeAyCMaTpPUBAIOT CHCTEMY KOHTPOJS U OTBETCTBEHHOCTH:
HapyLIEHUs MOTYT MOBJIEYb 32 COOON NUCHUIIMHAPHBIE MEPBL, BIUIOTH 10 3aIIPETa 3aHUMAThCSI FOPUINYECKON
nesrenbHOCThIO. IIpomecc paccMoTpeHuss kano0d M HPUMEHEHHsS CaHKIUM OOBIYHO OCYIECTBIIAETCS
IUCUUIUIMHAPHBIMA KOMHUCCHSIMM B paMKax HpoQecCHOHaNbHBIX o0beauHeHuil. Hakonen, KomeKchl
ABJIAIOTCS LIEHHBIM PYKOBOJCTBOM [UId HAaYMHAIOIIMX FOPHUCTOB, IOMOras MM IPaBUIBHO OCMBICIHUTH U
MPUHATH CBOU MPO(eCcCHOHAIBHBIE 0053aHHOCTH.

UccnenoBanne E.B. Backkunoit (2018) moarBepKaaeT, YTO aKTUBHOE BHEAPECHHE STUYECKHUX
KOJIEKCOB B IOPUIMYECKUX BY3aX U NMPOQPECCHOHAIBHBIX COOOLIECTBAX MOJIOKUTEIBHO BIUSAET HA ITHUECKOE
CO3HaHUE OyIylmMX IOpUCTOB. MHTerpauus 3THYECKMX HOPM B OOyueHHE M MpPaKTHKY CIIOCOOCTBYET
CHIDKEHHIO YHCIia HapyIIeHUH MpodecCHOHAIBHOM STHKH.

[TpodeccrnonanbHble ITUYECKHE KOJEKChI FOPUCTOB MOT'YT OCTaBaThCs JIHILIb (POPMATBHOCTBIO 1O Py
npuunH. Ilpexnae Bcero, He Bce IOPUCTHI B IIOJHOM MEpPE OCO3HAIOT WIHM YBaXKalOT COJAEpKAHHME STUX
JOKYMEHTOB, 4TO MPHUBOAUT K MX MTHOPMPOBAHUIO WJIM HapylieHuto. [lanee, nokazaTh (GakT HapylICHHs
ATHUYECKUX HOPM OBIBA€T 3aTPYIHUTENBHO, OCOOEHHO KOI/la peub MJIET O TOHKOCTSIX MOBEACHMS, KOTOPbIE
CIIO)KHO IIOATBEPAUTH HEONPOBEPKUMBIMM JlOKa3zarenbcTBaMu. Kpome TOro, OTCyTCTBHE pealIbHBIX
MOCTICICTBUI 32 HapyIIEHHWs OCIa0JIIeT aBTOPUTET KOAEKCOB. EcinM AucHUIUIMHApHBIE MeEphl He
IIPUMEHSIFOTCS WM CIIMIIKOM MATKH, CTUMYJ K CTPOIOMY CIIEIOBAHUIO dTUYECKUM IIpaBUJIaM CHUXKACTCA.
Hakonern, B ycnoBusx X€CTKONM KOHKYPEHILMHU U IOJ aBJI€HUEM KJIMEHTOB WJIN APYTUX CTOPOH Mpoliecca,
IOPUCTBI MOTYT HJTH Ha 3TUYECKUE KOMIIPOMHUCCHI AJIs TOCTHXKEHHUS pe3ynbrara. HekoTopble crnenuaincTsl
MOTYT JIUIIIb UMUTUPOBATH COOJIOICHIE KOJIEKCOB, HE pa3elisid UX HCTUHHBIM CMBICI U IIEHHOCTH, YTO JAENaeT
UX CyLIeCTBOBaHHE (hOPMaJIbHBIM.

B crarbe "IIpoGiieMbl mpUMEHEHUST HOPM MPOQPECCUOHAIBHONM ITHUKU B FOPUINYECKOW NpakTuke"
(2020) C.JI. CepreeB aHanu3upyeT pa3pblB MEKIy (HOpMaIbHBIMU 3TUYECKMMU HOPMaMU U MPAKTHYECKOI
IOPUANYECKOH eATeNIbHOCThIO. ABTOP OTMEYAET, YTO, HECMOTPS Ha HAJIMYHME PA3BUTHIX STUYECKUX KOJEKCOB,
IOPHUCTHI 4aCTO (POKYCUPYIOTCSI HA CTPOTOM CJieIOBaHUU OyKBE 3aKOHA, UTHOPUPYS TP 3TOM CIIPaBEIIIMBOCTb
1 106pocoBecTHOCTH. CepreeB yTBEPKIAaeT, YTO 3TO MOAPHIBAET JOoBEpuUE K npodeccun. B kauecTe mpumepa
MPUBOASTCS CIIydau, KOTJa FOpUCTHI, (POpMAIEHO HE HapyIllasi STHUKY, UCHOJIb3YIOT 3aKOHO/1aTENIbHBIE JTa3e KN
JUISL TOCTUKEHUS] HETOOPOCOBECTHBIX LIeJIEH.

YroObl 3THYECKHE KOAEKCHI IOPUCTOB CTAJIN PEATLHOCTHIO, @ HE MPOCTO (hOpMaNbHOCTBIO, TpeOyeTcs
KOMIUIEKCHBIA TMOAXO0A. DTO BKJIIOYaeT B ce0s aKTHMBHOE OOY4YeHHE U TPOCBEIIEHUE CHEIUAINCTOB, C
aKLEHTOM Ha IPAaKTHUYECKOE NIPUMEHEHHE HOpM. BakHO Takke HalaJuTh [EHCTBEHHBIE MEXaHU3MBI
KOHTPOJIs1, 00€CIeUrB MPO3PauHOCTh U CIIPaBEAJIUBOCTb, @ TAKXKE FApaHTUPOBAB MOCJEICTBUA 32 HApYLICHUS.
CamMH KOJEKCHI JOJDKHBI IOCTOSIHHO OOHOBIATBCSA, OTpaxkas COBpeMeHHble peanuu. HeoOxoanmo
¢dbopMupoBaTth B MpoeCCHOHATBLHOW Cpele KYyJIbTypy, TJleé 3TUYHOE MOBEJIEHUE LIEHUTCS, a HapyIIeHUS
ocyxkaaroTcs. Kputnuecku BaKHO BKIIIOUUTH B FOPHINYECKOe 00pa30BaHUE KyPChI IO 3THKE C IPAKTHUECKUM
YKJIOHOM.

OTHYecKre KOAEKCHI I0pHCTa — 3TO OCHOBA J0BEpHUs K mpodeccuu U npaBoBoit cucreme. OHU MOTYT
ObITh KaKk HMHCTPYMEHTOM CIPaBEIJIUBOCTH, Tak U ¢opManbHOCThIO. WX 3¢ dexTuBHOCTH 3aBUCHUT OT
BHEJPEHHUS, KOHTPOJI1 U YCBOECHHUS IOpUCTaMH. TOJIBKO MOCTOSHHOE BHUMAHHUE K 3TUKE IMO3BOJUT IOPUCTAM
COXPAaHUTH PEIyTalHIo U IoBepre o0IIecTBa.
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AnpumoB Hukura AnexceeBny
Anfimov Nikita Alekseevich
Crynent Cypryrckoro rocy1apcTBEHHOIO yHUBepcuTeTa, IHCTUTYT rocyiapcTsa U mpaBa

VIK 343.98

OCOBEHHOCTHU PACCJIEAOBAHMUSA KI/IBEPHPECTYHJIEHI/II‘/'[ HA COBPEMEHHOM
I9TAIIE PA3ZBUTHUA HUPPOBBIX TEXHOJIOI'MHU

FEATURES OF CYBERCRIME INVESTIGATION AT THE PRESENT STAGE OF
DIGITAL TECHNOLOGY DEVELOPMENT

AHHoTauusi. B cratbe paccmarpuBaroTCs OCOOCHHOCTH PACCIEOBAaHUS KUOEPHPECTYIUICHHH B
YCIOBHUAX AKTHUBHOI'O Pa3BUTHA HH(l)pOBI)IX TeXHOHOFHﬁ, AHAJIM3UPYIOTCA OCHOBHBIC BHU/bI
KHOEPIPECTYIUICHUH, TPOOJIEMBI BBISIBIICHHUS U PacCIIeIOBaHHsI TPOTHBOIIPABHOM JESITEIHHOCTH B IIU(PPOBOI
cpeac, a TaKKE COBPCMCHHLIC MCTOIbI HH(I)pOBOfI KPpUMHUHAJIIMCTHUKH. Ocoboe BHHUMaHUE YACIACTCA
MCKAYHAPOAHOMY COTPYAHUYCCTBY, UCIIOJB30BAHUIO HCKYCCTBCHHOI'O MHTCIIJICKTA U COBCPUICHCTBOBAHUTIO
3aKOHOAAaTCJIbCTBA B C(bepe HH(i)OpMaHHOHHOﬁ OesomacHocTH. Ha OCHOBe aHain3a OTEYECTBEHHOIO H
3apy0eKHOTO  OMNBITa MPEIIaraloTcs Mepbl MO0  MOBBINICHUIO 3()PEKTUBHOCTH  paccieIoBaHUs
KHOEpIPECTYIICHUH.

Abstract. The article examines the features of cybercrime investigation in the context of the active
development of digital technologies. The main types of cybercrimes, the problems of detecting and
investigating illegal activities in the digital environment, as well as modern methods of digital forensics are
analyzed. Particular attention is paid to international cooperation, the use of artificial intelligence, and the
improvement of legislation in the field of information security. Based on the analysis of Russian and foreign
experience, measures are proposed to improve the effectiveness of cybercrime investigations.

KuroueBble ciioBa: KHOEpPIPECTYIMHOCTh, TU(PPOBBIE TEXHOJOTUU, PACCIIEIOBAHUE MPECTYIUICHUH,
udpoBas KPUMUHAIMCTUKA, MHPOPMALMOHHAS 0€30MacHOCTh, MCKYCCTBEHHBIM HMHTEIJIEKT, KHOeparaku,
HHTCPHET-MOILICHHNUYECTBO, HI/I(i)pOBI)Ie A0Ka3aTejIbCTBa, MEKAYHAPOJHOC COTPYIHUYCCTBO.

Keywords: cybercrime, digital technologies, crime investigation, digital forensics, information
security, artificial intelligence, cyberattacks, internet fraud, digital evidence, international cooperation.

AKTYyallbHOCTb TEMbl OOYCJIOBJI€HA CTPEMUTENIbHBIM DPa3BUTHEM IUPPOBBIX TEXHOJOTUH U
pacuIMpeHreM HCIoyib30BaHus ceth MHTepHeT Bo Bcex cdepax oOmiecTBeHHOH ku3HM. Lndposuszamms
SKOHOMHUKH, Pa3BUTHE DJIEKTPOHHOTO JOKYMEHTOOOOpOTa, OHJIAWH-OaHKWMHTA U OOJIAYHBIX TEXHOJIOTHUH
CYIIECTBEHHO MOBBICHIIM YPOBEHb 3aBUCUMOCTH 001IecTBa OT MH(POPMAIIMOHHBIX crcTeM. OJTHOBPEMEHHO C
3THM BO3POCJIO KOJUYECTBO MPECTYIUIEHUH, COBEPILIAEMBIX C UCIIOJIb30BAHUEM IIU(POBBIX TEXHOJOTUH, YTO
CO3/1aéT CepbE3HYI0 YTPO3y Ui TUIHOCTH, OOIIECTBA U TOCYAapCTBA.

CoBpeMeHHasi  KHOEPNPECTYMHOCTh  OTJIMYAETCS  BBICOKOHW  CTETIEHBIO  OPTraHW30BaHHOCTH,
TPAaHCHALIMOHAJIBHBIM XapaKTEpPOM M HCIOJIb30BAHUEM CIIOKHBIX TEXHHYECKHUX CPEICTB COKPBITHS
MPOTUBONPAaBHON  jaedrenbHocTH.  KubepmpecTymieHuss  cHOCOOHBI — NMPUYMHATH — 3HAYUTENbHBIN
MMYIIECTBEHHBIN yIep0, HapymaTh (pYHKIMOHUPOBAHHE rOCYJApPCTBEHHBIX U KOMMEPUYECKUX CTPYKTYp, a
TaK)K€ 3aTparuBaTh BONPOCHI HAIMOHAIbHOM Oe3omacHocTd. B cBA3M ¢ 3TUM 0COOYI0 3HAUYMMOCTH
npuoOpeTaeT COBEPIICHCTBOBAHNE MEXAaHU3MOB PACCIIE0BaHUS NMPECTYINICHUH B IIU(PPOBOH cpejie.

[Ton xubepmpecTylsIeHUSIMH  MOHUMAIOTCS  IPOTUBONPABHBIE  JESIHUS, COBEpIIAEMbIE C
UCIOJIb30BaHUEM HH(OPMAIIMOHHO-TEICKOMMYHHUKAIIMOHHBIX TEXHOJOIUH JINOO HarpaBlieHHbIE MPOTUB
KOMITbIOTEpHOU HH(pOpMaluu, UHPOPMAIIMOHHBIX CHUCTEM U ceTeil. B poccuiickoM 3akoHO/ATeNbCTBE
OTBETCTBEHHOCTb 3a [10100HBIE PECTYIUICHU MTpeIyCMOTpeHa riaaBoii 28 YronoBHoro koaekca Poccuiickoit
®denepanyy, BKIIOYAIOIIEH CTaThU O HEIPABOMEPHOM JOCTYIE€ K KOMIBIOTEPHON MH(OpMALIUU, CO3AAHUU U
pacrpoCcTpaHEeHUH BPEAOHOCHBIX MPOrpaMM, HapYIICHUH MPABUI IKCIUTyaTallMl MH(POPMAITMOHHBIX CHCTEM
[1].

Ha coBpeMeHHOM »3Tame MOXHO BBIIENUTH CIEAYIOIIME HauOojiee pachpoCTpaHEHHBIE BUbBI

KHOepIpecTyIUIeHUH:
1. HNHTEepHET-MOIIEHHNYECTBO U (DUIITHHT.
2. XUIIeHne IEHEKHBIX CPENICTB ¢ OAHKOBCKHUX CUETOB.
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3. PacnpocTpanenue Bpe1oHOCHOTO IPOTPAMMHOTO 00eCTIeUeHHS.

4 ATaku Ha TOCy/IapCTBEHHBIE HH()OPMAIIMOHHBIC CHCTEMBI.

S. He3zakoHHBIIT 060pOT NEpPCOHATBHBIX JAHHBIX.

6 Bznom akkayHTOB 1 IM()POBOM IITTHOHAK.

7. KuGepBbIMOTaTenbCcTBO € UCIOJIB30BAaHUEM ITPOTPaMM-IIH(POBAITIHIIUKOB.

Oco0eHHOCTBIO pacclieZIOBaHUsT KHUOEPHPECTYIJICHU SBISETCS CIO0KHOCTh BBISBICHUS JIMYHOCTH
npectynHuka. McnonszoBanue VPN-cepBrCcOB, aHOHUMHBIX CETEH, KPUIITOBAIIOT U MOIACIBHBIX HU(PPOBBIX
aKKayHTOB IMO3BOJISIET 3JI0YMBIIUICHHUKAM CKpPbIBaTh CBOE MECTOHAXOXICHUE U 3aTPYIHSAET YCTaHOBJICHHE
ux nuaHoctu. Kpome toro, uudpoBbie ciaenbl MOTYT OBICTPO YHAIATHCS WM HU3MEHSTBHCS, YTO TpeOyeT
OIIepaTUBHOTO PEarupoBaHUs CO CTOPOHBI IPABOOXPAHUTENLHBIX OPTaHOB.

OnHO# U3 KITIOYEBBIX MTPOOJIEM pacciieIOBaHUs KHOSPIPECTYIUICHUH BBICTYAaeT TPAaHCHALMOHATBHBIN
xapakrep Takux JesHud. I[IpecTymHMK MOXKET HaXOIAUThCS HAa TEPPUTOPUM OJHOTO TOCYIapCTBa,
HCIIOJIB30BATh CEPBEPHI APYroro rocyAapcTBa U MPUUMHATH yIIepO rpakaaHnaM TpeTheil cTpanbl. B mogo0HbIx
ycloBusAX 3¢ (HEKTUBHOCTH PAcCIeI0BaHUS BO MHOTOM 3aBHCUT OT YPOBHS MEXKIYHAPOJAHOTO COTPYAHHYECTBA
MIPaBOOXPAHUTEIHHBIX OPTAHOB.

[{udpoBast KpUMUHAIMCTHKA UTPAET 3HAYUTEIBHYIO POJIb B pacClieZIOBAHUN KUOEPIIPECTYIIICHUH, OHA
MPEJCTaBIsET COOOH COBOKYITHOCTh METOJIOB BBISIBICHUS, (PUKCALIMHU, UCCIICAOBAHMS U aHAIH3a HU(PPOBBIX
nokaszatenbeTB. K uncny Hanbomnee pacnpocTpaHEHHBIX OOBEKTOB HMU(PPOBOM KPUMHUHATIUCTUKH OTHOCSTCS
MEPCOHATBHBIE KOMITBIOTEPHI, MOOMIIbHBIE YCTPOHCTBA, CEpPBEPHl W OOJAYHBIC XPAHWIMIIA, JJIEKTPOHHAS
Nepenucka, JaHHbIe COLIUAIbHBIX CETeH, )KypHaJIbl CETEeBOWM aKTUBHOCTH.

CoBpeMeHHBIE METOABl HU(POBON KPUMHHAIMCTHKU IIO3BOJIIIOT BOCCTAHABJIMBATH YHAJIEHHBIC
daiinpl, aHaNTU3UPOBATh HMHTEPHET-TPAUK, OMPEAETSATh HCTOYHHKU CETEBBIX aTaKk M YCTaHaBJIMBATh
MOCJIeIOBATEIBHOCTD ACHCTBUH 3II0yMBIIICHHHUKA. [Ipn 3TOM BakHOE 3HAYCHNE UMEET COOII0ICHUE MTPABHIT
¢bukcanun 1UGPOBBIX I0KA3aTEIbCTB, MOCKOIBKY JII000€ W3MEHEHHE IAHHBIX MOXET MOBIUATh Ha MX
JOMyCTUMOCTH B YTOJIOBHOM TIPOIIECCE.

B Poccuiickoii @enepaliuu paccieoBaHie KUOEPIPECTYIUIEHUH OCYIIECTBISETCS MOApa3ieIeHUSIMU
MBJI Poccun, CnenctBennoro komuteta PO m ®CBH Poccun. OnHako mpakTHKa TMOKa3bIBaeT, YTO
MIPABOOXPAHUTEIbHBIE OPraHbl CTAIKUBAIOTCA C PAAOM CEPhE3HBIX TPYAHOCTEH:

1. Henocratok cnermanuctoB B 001actit ”HGOPMAIIMOHHON O€30MaCHOCTH.

BricTpoe ycTapeBaHNe TEXHUYECKUX CPEJICTB pacciieOBaHMS.

Bricokuii ypoBeHB JIATEHTHOCTH KHOEPIPECTYIIIICHUH.

HenocrarouHnas mpaBoBasi perjiaMeHTalus OTAEIbHBIX BUIOB UPPOBBIX MPECTYIIICHUH.
Cno’kHOCTH B3aMMOJEHCTBUS C HHOCTpAaHHBIMU | T-KOMITaHUAMHU.

.HaTeHTHOCTB KuOepnpecTyIuieHuil 00ycoBiieHa TEM, YTO MHOTHE MOTEpIEBIINe HE 0OpalatTcs B
MIPaBOOXPAaHUTEIbHBIE OpPraHbl M3-3a OMACEHWH PEIyTallMOHHBIX MOTEPh MM COMHEHHH B BO3MOKHOCTH
packpeITusi mpecTymieHus. OCOOEHHO 3TO XapaKTepHO Ui KOMMEpPYECKMX OpraHu3aluil, KOTopble
MPEINOYUTAIOT HE Pa3riamarh (hakThl yTEUKH JAaHHBIX WIH YCIEIIHBIX KHOepaTax.

3apyOeKHBIN OMBIT MMOKA3bIBAET, YTO 3((HEKTUBHOE MPOTUBOICHCTBHE KUOEPIPECTYITHOCTH TpeOyeT
komruiekcHoro noaxona. B CILIA ans storo ects ®@enepansHoe Oropo paccnenoanuii (FBI), B ctpykType
KOTOPOTo JEHCTBYIOT CIeMaIU3UpPOBAHHBIE MO/pa3eieHus no 6opsde ¢ kubdepnpectynHoctbio. Ocoboe
BHUMAaHHE YJACSIETCS B3aMMOICHCTBUIO TOCyIapcTBa ¢ 4YacTHBIMH |T-kommaHussMH W (HUHAHCOBBIMHU
OpraHU3aLSIMU.

B crpanax EBpomneickoro cors3a BaXHYHO pOJIb UIpaeT AesTenbHOCTh EBpomnosa u EBponeiickoro
neHTpa mo 6oppde ¢ kubeprpectynHocThio (EC3). OCHOBHBIMH HaNpaBICHUSMH WX PaOOTHI SIBIISIOTCS
KOOPAMHAIIHS MEXIYHAPOIHBIX pacclieoBaHuid, 0OMEeH HH(OpMaIueil MEXTy TOCYAapCTBaMH, BEISIBICHUE
NPECTYNHBIX CeTel B JapKHETe, a TakKe MPOTHBOJEHCTBHE KUOEPMOIIEHHUYECTBY U PAaCIpPOCTPAHEHHIO
BPEIIOHOCHOTO TIPOTPaMMHOT0 00ECTICYCHUSI.

B Kurtae akTHBHO MPUMEHSIOTCS] TEXHOJIOTMH UCKYCCTBEHHOTO MHTEIJUIEKTA U aBTOMATH3M POBAHHOTO
aHanmn3a OOJBIIMX JAHHBIX ISl BBISBJICHUS TOJO3PUTEIHFHON CETEBOW aKTUBHOCTH. AJTOPHUTMEI CITOCOOHBI
aHAJIM3UPOBATh OIPOMHBIE MACCUBBI HH(OPMAIMK U BBISBIIATH MPU3HAKK MOIICHHUYECTBA WM MOJTOTOBKH
KkuOeparak Ha paHHHUX CTaJUsX.

Henb3st He OTMETHTD, YTO pa3BUTHE UCKYCCTBEHHOTO MHTEIUIEKTA OJTHOBPEMEHHO CO31aéT KaK HOBBIE
BO3MOYKHOCTH ISl paccieloBaHMs, TaKk M HOBble yrpo3bl. C OJHOW CTOPOHBI, TEXHOJOTHH MAITMHHOTO
o0yueHHsl TOMOTal0T aHAJIU3UPOBATh U(POBLIE T0KA3ATEIHCTBA U BBISBIISTH MPECTYIHBIE cXxeMbl. C Apyroii
CTOPOHBI, MIPECTYMHUKN TAK)KE UCIOIB3YIOT UCKYCCTBEHHBIN MHTEIUIEKT JJIsl aBTOMATH3AIMH (PUIINHTOBBIX

SRR
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aTak, TeHEepaluu BPEIOHOCHOTO KOa U 00X0/1a CUCTEM 3allUTHI.

CoBpemeHHble HU(POBBIE TEXHOJIOTUHU MO3BOJISIIOT UCHOIB30BaTh IIUPOKUN CIIEKTP MHCTPYMEHTOB
paccienoBaHUs, BKJIIOYas aHaiau3 OONBIIMX JaHHBIX, MOHUTOPHHI CETEBOM AaKTHBHOCTH, CHCTEMBI
OoOHapyKeHHsI BTOPXKEHUW, HMCKYCCTBEHHBI MHTEJUIEKT JUIs aHajdu3a MOJO3PUTENbHBIX —OIepaluii,
TEXHOJIOTUM  OJOKYCHH-aHAJUTUKH  JUIA  OTCIEKHBAHMA  KPUNTOBAIIOTHBIX  TPaH3aKIMA U
aBTOMAaTU3HPOBAHHBIE CUCTEMBI PACIIO3HABAHUS AHOMAJIBHOT'O MOBEACHUS M0JIb30BATEIIEH.

B ycrnoBusX aKTUBHOTO pa3BUTHS LH(PPOBBIX TEXHOJOTHH HEOOXOJMMO COBEPIICHCTBOBATH
HallUOHAJIBHOE 3aKOHOJATENbCTBO. Ha COBpEMEHHOM »3Tane akTyalbHbIMH HAIPaBICHUSMU BBICTYIAIOT
IIPaBOBOE PpErylIupoBaHUE 000poTa IHQPPOBBIX TAHHBIX, COBEPIICHCTBOBAHHWE MEXAHU3MOB 3aIlUTHI
NepcoHaNbHON MH(OPMALIMK, YCTAHOBIEHUE OTBETCTBEHHOCTH 32 HOBBIE (POPMBI IIU(PPOBBIX MPECTYIIICHHMA
Y pa3BUTHUE MPOLEAYP MEXIYHAPOJIHOTO 0OMEHA 3JIEeKTPOHHBIMH JI0KA3aTeIbCTBAMH.

Oco0oe BHHMMaHHME CJEIyeT yAeNsATh MOArOTOBKE KaApOB, TaK KaKk paccieloBaHue
KHOepIpecTyIJIeHU TpeOyeT He TOMBKO FOPUIUICCKIX 3HAHUH, HO M BRICOKOW TEXHUYECKON KBaTH(UKAIIUH.
B cBs13u ¢ 3TUM HEOOXOAMMO Pa3BUBATH CIIEHUAIM3HPOBAHHBIE 00pa30BaTENIbHBIE MPOTPaMMbl, OBBILIATD
KBAJTM(HUKAIMIO COTPYAHHKOB IPAaBOOXPAHHUTEIBHBIX OPraHOB, CO3[aBaTh MEKBEJOMCTBEHHBIC IICHTPHI
M (poBON KPUMHUHAIMCTUKY U PACHIMPATH COTPYTHUYECTBO BY30B U | T-KOMmaHwMiA.

CpaBHEHHE pPOCCHUHCKOrO M 3apyOEKHOTO OIBITA I103BOJSET BBIIECIUTb HECKOJIBKO KIIHOYEBBIX
paznuunii (Tabmuna 1).

Tabmuna 1. CpaBHEHHE MOIX00B K PACCIEIOBAHUIO KHOCPIPECTYIIICHHIA.

Kpurepuii Poccus 3apy0eskHble CTPaHbI
PazBuras cucreMa
Creunanu3upoBaHHbIE Pa3BuBarorcsi, HO OrpaHUYEHbI
CIeUaIU3UPOBAHHBI
No/pa3iesIeHus KaJIpOBBIMH pecypcamu .
KuOeprnoapasaeneHui
Beicoknii YPOBEHb
MexnyHapoaHoe
Peanusyercs ¢pparmentapHo KOOpPJIMHALIUU MEXAY
COTPYAHUYECTBO
rocyJapcTBaMu
AKTHBHOE BHEJIpEHUE
Hcnons3zoBanne NN OrpanndyeHHOe NpUMEHEHUE . P
texHonoruit U
Henocratounoe konuuectso | Pa3Butas cuctema
IToaroroBka kaapoB
CIIEUAJIMCTOB NOJITOTOBKU U cepTU(UKALNU
Tpebyer anantauuu k HOBbIM | bosnee rubkoe perynupoBaHue
3aKOHOJATEIBCTBO pebYeT al . M perymmp
yrpo3am ndpoBoit chepsl
Haxonures B craguu | Illupoko wuHTErpUpOBaHa B
[{udpoBast KpUMUHATHCTHKA
AKTHBHOT'O PA3BUTHS IIPAaKTHUKY PACClIeI0BAHMS

Ha ocHoBe aHanu3a COBPEMEHHBIX TEHACHLUUNH MOXHO NPEUIOKHUTH Psii MEp MO MOBBILICHHUIO
3pGEKTUBHOCTH  pacciefoBaHust  KuOeprnpectymiieHuil. K HMM  OTHOCATCS — COBEpIIEHCTBOBAHUE
3aKOHOJATEIbCTBA B chepe NH(POPMALIMOHHON O€30MaCHOCTH, Pa3BUTHE MEXKAYHAPOIHOIO COTPYIHUYECTBA
MIPAaBOOXPAHUTEIbHBIX OpPraHOB, BHEIPEHUE TEXHOJOIMH MCKYCCTBEHHOTO MHTEIUIEKTa B IPOLECC
pacciieloBaHUsl, pacIIUpPeHHe CHCTEMbl MOJTOTOBKU CIEUUATMCTOB MO IUPPOBON KPUMHHAIUCTHKE,
CO3JIaHME €MHBIX 0a3 TaHHBIX KMOEpyrpo3, yCUIeHnEe B3auMOICHCTBUS TOCYAapcTBa U YaCTHOTO CEKTOpa, a
TaK)Xe MOBBIIIEHHE YPOBHS IU(PPOBOI TPaMOTHOCTH HACEJIEHUS.

Taxum o0pa3oM, paccieoBaHue KUOEPNPECTYIICHH Ha COBPEMEHHOM 3Tarle pa3BUTHs HU(PPOBBIX
TEXHOJIOTUN TpeACTaBiseT coOOM OJHO U3 HamOoJee CIOXKHBIX M TEPCHEKTUBHBIX HaMpaBlIEHUN
MIPaBOOXPAHUTEIBHOM AeATeNbHOCTU. PocT KonmyecTBa U(PPOBBIX MPECTYIIICHUH, UX TPAHCHAIIMOHATIBHBIN
XapakTep M BBICOKUN YpOBEHb TEXHHUYECKOM CIOKHOCTU TPEOYIOT MOCTOSHHOTO COBEPIIEHCTBOBAHMS
METO/IOB PacCiIe0BaHUsI U HOPMATUBHO-TIPaBOBOM 0a3bl. 3apyOeKHBINM OMBIT MOKa3bIBaeT 3(h(HEeKTUBHOCTh
KOMIUIEKCHOTO TOJX0Aa, OCHOBAHHOTO HA COYETAaHUU COBPEMEHHBIX TEXHOJOTHH, MEXIyHapOIHOTO
COTPYIHUYECTBA U MPO(peCCHOHATBFHON MOAroTOBKH crnenuanuctoB. [y Poccun ocoboe 3HaueHHne nmeer
pa3BuTHE LM(PPOBON KPUMHUHAIMCTUKH, BHEIPEHHWE WHHOBAIMOHHBIX TEXHOJOTMH M (OpMHpPOBAaHUE
3¢ HEKTUBHON CHCTEMBI IPOTUBOACHCTBHS KHOEPyTpo3am.
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https://moluch.ru/archive/441/96549, nata o6pamienus 08.04.2026.
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VJIK 342

ITPOBJIEMbI PEAJIM3AIMNA KOHCTUTYHHHOHHOI'O ITPABA HA MEJJMIIHHCKY1O
HOMO1IIb B CYBBEKTAX P® (HA IIPUMEPE CAPATOBCKOMU OBJIACTH)

PROBLEMS OF IMPLEMENTING THE CONSTITUTIONAL RIGHT TO MEDICAL CARE IN
THE REGIONS OF THE RUSSIAN FEDERATION (USING THE CASE OF THE SARATOV
REGION)

AnHoTanusi. B crathe paccmaTpuBaroTcs MmpoOieMbl peaau3aluyd KOHCTUTYLIMOHHOTO IpaBa Ha
OXpaHy 3/I0POBbsI U MEIULIMHCKYIO TTOMOIIIb B cyOBbekTax Poccuiickoii @enepannu Ha nmpumepe CapaToBCcKoOn
obnactu. AHamu3upyroTes (enepaabHble W PETHOHALHBIC HOPMATHBHBIC OCHOBBI OOSCTICUCHUS TOCTYITHOM
M KavyeCTBEHHOH MeﬂHHHHCKOﬁ IIOMOIIHU, a TaKXKC TCPPUTOPUAIBHBIC IIPOIrpaMMbl T'OCYHAPCTBCHHBIX
rapanTuii. Oco0oe BHUMaHUE YACTISAETCS KaIPpOBOMY Ne(UIIUTY, HETOCTATOYHOHN TOCTYITHOCTH METUITUTHCKUX
yciayr Ajist CCJIIbCKOI'O  HACCJICHUS, 3aKpPBITHUIO Q)eﬂbﬂmepCKO-aKyIHCpCKI/IX ITYHKTOB, np06neMaM
(UHAHCHPOBAaHMS W MaTEPUAIBLHO-TEXHUYECKOTO O0ecredeHus] METUIMHCKUX opranu3anuii. Ha ocHoBe
peFI/IOHaHBHOﬁ MMPAKTUKU TII0Ka3aHO, YTO IMPCOHOJICHHUC YKA3aHHBIX HpO6J’IeM Tpe6yeT KOMITJIECKCHOT'O
nmoaxoJaa, BKIIOYAOMIETO MOJCPHHU3ALWIO TIEPBUYHOIO 3BCHA 3APaBOOXPAHCHUA, PA3ZBUTUC Kﬁ}lpOBOI\/'I
MOJIMTUKU U YCUIICHUEC TPOTPAMMHO-LCIICBOI'O PETYJINPOBAHUA.

Abstract. This article examines the challenges of implementing the constitutional right to health
protection and medical care in the constituent entities of the Russian Federation, using the Saratov Region as
an example. It analyzes the federal and regional regulatory frameworks for ensuring accessible and high-
quality medical care, as well as regional state guarantee programs. Particular attention is paid to staffing
shortages, inadequate access to medical services for the rural population, the closure of feldsher-midwife
stations, and issues with funding and logistical support for medical organizations. Based on regional practice,
it is shown that overcoming these challenges requires a comprehensive approach, including the modernization
of primary healthcare, the development of human resources policies, and the strengthening of program-based
regulation.

KiroueBble ciioBa: KOHCTUTYHHUOHHOC IIPAaBO, NPpAaBO Ha MCAUIIUHCKYIO TTOMOIIb, OXpaHa 3J0POBbA,
3npaBooXpaHeHue, cyorekTsl Poccutickoit @enepamnmu, CapatoBckasi 007acTh, JOCTYITHOCTh MEIUITMHCKOM
MIOMOIIHM, KaJIpOBbIN JePULINT, TEpPUTOpUANIbHAS IPOTPaMMa, TOCYJapCTBEHHbBIE TapaHTHH.

Keywords: constitutional law, right to medical care, health protection, healthcare, constituent entities
of the Russian Federation, Saratov region, accessibility of medical care, personnel shortage, territorial
program, state guarantees.

[IpaBo Ha oXxpaHy 310pOBbS U CBOEBPEMEHHYI) MEAMIIMHCKYIO MOMOIb —HEOThEMJIEMOE IPaBO
Ka)K70ro yesnoBeka. OHO TECHO CBSA3aHO C TJIABHBIM IPAaBOM YEJIOBEKA — IIPABOM Ha )KM3Hb, IOITOMY JaHHAs
cdepa kacaercst Bcex Hac 0e3 uckiodenus [1].

B nepByo ouepenib B pOCCUICKOM 3aKOHOJAATEIBCTBE MPABO HA OXPaHy 3J0POBbsl U MEJULMHCKYIO
nomotp 3akperuieHo B ctathe 41 Koncturynum P®. JlanHas crarhs 3akperuisieT paBHOe, OecIuiaTHOE,
KaueCTBEHHOE U aKTyaJIbHOE B CBOEM Pa3BUTHUU IIPEIOCTABIECHUE MEAUIIMHCKON IIOMOIIN B FOCY1apCTBEHHBIX
Y MYHULUTATbHBIX YUPEXKICHUAX 3APaBOOXPAHEHUS 32 CUET CPEJICTB OIOIKETA.

B pa3Butne KOHCTUTYIMOHHOTO ITpaBa B Pocculiickoit Penepanny IpUHATHI IPYTHE 3aKOHOJAaTEIbHbIE
aKTBhl, PETYJIHUPYIOLIHE MPABO IPakJaH Ha MEIUIIMHCKYIO ToMoIb: PenepanbHblil 3ak0oH OT 21 HosOps 2011
r. Ne 323-®3 «O06 ocHOBax OXpaHbl 3JI0pOBhs rpakiaH B Poccuiickoit denepanumn» (nanee — OeaepanbHbIN
3akoH Ne 323-@3) [2], DenepanbHblii 3ak0H OT 29 HosiOps 2010 r. No 326-®3 «O6 o6s3aTenbHOM
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MEAUIIMHCKOM cTpaxoBanuu B Poccuiickoit denepanumn» [3], a takxke [loctanoBnenus: [IpaBurenspcTBa o
MporpaMMe roCyJapCTBEHHBIX T'apaHTHIl OECIUIaTHOrO OKa3aHMs Tpa)<JIaHaM MEIWLHUHCKONW MOMOIIM Ha
(UKCUPOBAHHBIN MEPUO/ U HA TUIAHOBBIHM MEPUOI.

B cyobexTax PO Benmercst akTHUBHAS 3aKOHOJATENbHAs JI€ATEIbHOCTh, PETYIUPYIONIas MEIUIIUHCKOE
MPaBoO, TAPAHTUU €r0 OCYIIECTBICHUS, Pa3padaThIBAIOTCS CBOUM TEPPUTOPUAIBHBIE MPOTPAMMBbI Pa3BUTHS
MIPEIOCTABIICHUS] METMIIMHCKUX yCcIyr. PernoHanpHbie akThl U IPOrPaMMBbl B MIEPBYIO OYepeb PETyIUPYIOT
00bEeM MpEeNoCTaBiIsAeMON OecraTHOW MEAMIMHCKOW TOMOIIM, OCHOBBIBAsACh Ha TOCYAAapPCTBEHHBIX
rapaHTHUsIX, COIJIaCHO KpUTEPHUSIM, YCTAaHOBJIEHHBIM B cTaThe 10 denepanbHoro 3akoHa Ne 323-D3, ¢ yuetom
nemMorpauueckoil CUTyaluu, SMUASMUOIIOTHYECKON 00CTaHOBKH, MPeoOJIadaroluX BUIOB 3a00JICBaHUM,
JOCTYITHOCTH TPEJOCTaBICHUS CaMOM TOMOIIM, a TaKXKe BO3MOXKHOCTEH PErHOHAILHOTO OroKeTa U
pacnpenenenus (GUHAHCUPOBAHUS (eAepaTbHOTO OOKETA.

[Tpu pa3paboTke peruoHaIbHBIX 3aKOHOB BHMMAHUE YJEISETCS KOHKPETHBIM, OOJEBbIM TOYKAM B
cdepe okazaHUA MEAMIMHCKUX YCIYT, IOITOMY 3aKOHOJATENb pPacCMaTPUBAET y3KHe c(hepbl, KOHKPETHbIE
MIPaBOBbIE BOMPOCHI MEAUIIMHCKON c(hephl U Aa)ke OTJeNbHbIE MeIuLnHCKHE Tpodunu. HekoTopbie Mephl Ha
JAHHOM 3Tare MPUOOPETAIOT 0COO0YI0 BaXKHOCTh UX PACCMOTPEHHS M Pa3BUTHS: TI0 COLMAIBHON U IPaBOBOM
3aluTe TpaxkaH B cepe OXpaHbl 3A0POBbs, M0 3aKPEIUICHUIO HAa FOCYAapCTBEHHOM YPOBHE TapaHTHIl Ha
3alUTY TPa)/1aH B Cilydyae yTpaThl 310pOBbsl, 10 3aKPEIICHUIO B 3aKOHAX MEP OTBETCTBEHHOCTH I'pa)/1aH 3a
COXPaHEHUE U YKPEIUICHHE 3/I0POBbS CBOUX JETEH, CBOErO 3J0POBbS M OKPYKAIOMIMX JHUI], IO YCUJICHUIO
OTBETCTBEHHOCTH MEIUITMHCKUX PAOOTHUKOB 3a KadecTBO M A()(PEKTUBHOCTH OKa3aHUS MEIUIIMHCKOU
MTOMOIIH, TIO CO3/IaHUI0 YCIOBHM A oOecrieueHus: 3hpPexTUBHON MPOPUITAKTHKY, TUATHOCTUKHI U JICUCHUS
3a00JIeBaHN{, COXPAHEHUS U YKPEIUICHUS 310POBbS TPaXKAaH.

B kauectBe npumepa 3ppeKTUBHOTO OTKIIMKA HAa PETHOHATIBHBIE «O0JIEBbIE TOUKM» MOXKHO MIPUBECTH
CaparoBckyro o6sacts. IIpaBoByr0 OCHOBY peanu3aliid KOHCTHUTYLMOHHOI'O IIpaBa HAa MEIULUHCKYIO
MOMOIIb B peruoHe cocTaBisitoT: YcTaB (OcHoBHOM 3akoH) CapaToBckoi 007acTH, KOTOPHIM 3aKpPEIICHbI
MTOJIHOMOYHSI OPTaHOB TOCYIaPCTBEHHOM BiacTH o0actu B chepe 3npaBooxpanenus [4]; 3akon CapaToBckoit
obnactu ot 1 despans 2016 r. Ne 5-3CO «O peanuzauuu Ha TEPPUTOPUAX MYHHUIUIAIBLHBIX 00pa30BaHMIA
CapaTtoBckoi 00JaCTH MEPOIPUSITHI TT0 TPOoPHITAKTHKE 3a00JIeBaHU U (OPMUPOBAHUIO 3I0POBOTO 0Opaza
KHU3HU» [S]; a Takke €XeroJHo MpUHHMaeMble moctaHoBieHus [IpaButenbctBa CapaToBCKoil o0jacTu o
TEPPUTOPUATIBHON  MpOrpaMMe TOCYJAapCTBEHHBIX TrapaHTHUW OECIUIaTHOTO OKa3aHUs TpakIaHaM
MeAuIMHCKOW momomu B CapaToBCKOi 007acTM Ha COOTBETCTBYIOIIUN TOJ W IUIAHOBBIM TEpUOJ
(TTocranornenue ot 28 nexadps 2024 r. Ne 1127-11 na 2025 rox u uianoBsii nepuos 2026 u 2027 roaos [6]).

CapatoBckas 00nacTh CTalIKUBaeTcs ¢ MpoOjaeMamu, XapaKTepHBIMH JJIs MHOTHUX CyOBeKToB PO,
OJIHAKO UX MacmTad W MpUHUMAEMbIEe MEpPhl UMEIOT CBOIO crieninuKy. Tak, B OTBET Ha OCTPBIN KaJpOBBIN
nepuuT (paxkTudeckasi yKOMIJIEKTOBAHHOCTh BpayaMU B PETHOHE cocTaBisieT 63%, mpu 3TOM I'yOepHaTOPOM
nocrasjieHa 3ajada K Havany 2026 roma noctuub ypoBHS He MeHee 70%) pervoHanbHbIE BIIACTH
MpeINPUHIUMAIOT KOMIUIEKCHBIE Mephl [7/]. B pamkax peruoHaibHON MporpaMMbl «3€MCKHIl TOKTOP» H
«3eMckuit  denpamiepy MEIUIMHCKUM  PaOOTHUKAM, TIIEPEe3KAINMM B CEIbCKYI0O MECTHOCTb,
MPEIOCTABIIAIOTCS €TUHOBPEMEHHBIE KOMIIEHCAIIMOHHBIE BBITLIATHI B pasmepe 1 muH u 500 ThIC. pyOeit
cootBeTcTBeHHO. JlomomuutensHo IlpaButensctBoM CapaToBCKOM 00JaCTH TPHUHATO peEmIeHHe 00
y)K€CTOUEHUU OTBETCTBEHHOCTH JIJIsl BEITYCKHUKOB-«IIEIEBUKOBY, OTKA3BIBAIOLIUXCS OT OTPAOOTKHU: pa3Mep
mTpagHBIX CAHKIUK YBEIMYEH, YTO TPU3BAHO CTUMYJIHMPOBATH 3aKpEIICHUE MOJIOJABIX KaJpOB B
PErMOHANIbHBIX MEAUIIMHCKUX OpraHU3alMsIX.

BaxapiM HampaBiieHHEM SIBISIETCSI U COOCTBEHHO MPOTpaMMHO-IIENEeBOE IUIaHMpOBaHHE B chepe
OXpaHbl 370poBbsi HaceneHus obnactu. Ilocranosnenuem IIpaBurenncrBa CapaToBckoit obmactu oT 18
HostOpst 2025 roma Ne 858-I1 yrBepikaeHa pervoHaiabHas HporpamMMa «3I0pOBbe I Kaxkaoro» [8],
pa3zpaboTaHHasi B paMKaxX pealn3alud OJHOMMEHHOTO PErMOHAIBHOTO MPOEKTa HAIMOHAIBLHOTO MPOEKTa
«[IpomomkuTenbHass U aKTUBHAA KU3HBbY». [[porpamMmmMa HOCUT MEXBEIOMCTBEHHBIN U CUCTEMHBIN XapakTep,
paccuntana Ha 2025-2030 rojapl ¥ HampaBJieHa Ha YBEIMYEHHUE JIOJIU TPa)KAaH, BEAYIIUX 3A0POBBI 00pa3
xu3HH, ¢ 9,1% B 2025 rogy mo 11,8% B 2030 romy, a Takke Ha CHWIKEHHE TMOTPEOJICHUS AKOTOJIS U
pacpoCTPaHEHHOCTH KypeHUs cpeau HaceleHus. OTBETCTBEHHBIM HCIIOJIHUTEIEM MHPOrpPaMMBbl SIBISETCS
MUHHUCTEPCTBO 37paBooxpaHeHus CapaToBCKOW 001acTy MpU y4aCTHH MUHHUCTEPCTB 00pa3oBaHUs, CIOPTA,
TpyZla U COI[MATBHOM 3aIIUThI, @ TAKYKE UHBIX BEIOMCTB.

Bormpoc o mpobiieMax peanuzainy KOHCTUTYIIMOHHOTO ITpaBa Ha MEJAMIIMHCKYIO TIOMOIIIb 3aTParuBaroT
B CBOMX paborax MHorue ucciemoBarenu. Hampumep, 3. M. HarumoBa momuepkuBaeT HEOOXOIUMOCTh
YEeTKOTO pa3fesieHus o0beMa U BUJIOB OECIUIATHBIX U IUIATHBIX MEIUIIMHCKUX YCIIYT, UX 3aKOHOJATEITLHOM
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sakperieHnn [9, c. 236]. B 1o Bpemst kak E. KonecHuueHKO OTMedaeT HEIOCTATOYHOCTh KOJIMYECTBA
MEAUIMHCKUX YUPEKICHHH, a TakKe HeA0CTaTOYHOCTh (PMHAHCUPOBAHUS METMIIMHCKUX yupexaenui [ 10, c.
225].

BIIMAOM mnpoBesl HE3aBUCHUMBIN ONPOC TPaXkJaH O KAYECTBE MPEJOCTABIAEMbIX UM MEIUIIMHCKUX
yciyr. Tak, MEHbIIIE MOJIOBUHBI TPaK/1aH JOBOJIbHBI, @ UMEHHO 42% OIpPOIIEHHBIX JOBOJbHBI YPOBHEM U
KaueCTBOM IMOJIY4YaeMbIX MEIUIMHCKUX YCIYT, B TO BpeMsl KaK HEIOBOJBHBIX OKa3aJOCh 3HAYUTEIHHO
Oosbiie, a UMEHHO 52% ompomieHHbIX. Mcxons u3 uccnenoBanus, OOJIBIIMHCTBO OMPOIIEHHBIX OTMEYAIOT
NePUIUT KaJpoB METUIUHCKUX paboTHUKOB (83%), HeqoCcTynmHOCTh MeauIMHCKuX yeuyr (70%). Ilpu stom
3HAUMUTENIbHAS YacTh HACENIEHUS HEJOBOJIbHA KAauyeCTBOM OKa3blBAEMOW MeAUIMHCKOW mnomoinu (23%).
OTMeuaroT HeIOBOJILCTBO MaTEPHATbHO-TEXHUIECKUM OCHAIIICHUEM MEIUIIMHCKUX opranu3anuii (9%) [11].

Curyammust B CapaTOBCKOM 005acTH HArsiiHO TOJTBEPXKAAET OOLIEPOCCUNCKUE TEHIACHIIUH.
[Ipokyparypoii permona B 2025 roay BbisiBieHO Oojee 2 500 HapymieHHWN 3aKOHOIATEILCTBAa B cdepe
31paBooxpaHeHus [12], 9To CBUAETENBCTBYET O CUCTEMHBIX TPOOIeMax B IPABOIPUMEHHUTEIBHOMN MPAKTHKE.
Kpome Toro, mo JaHHbIM peruoHaJIbHBIX CPEICTB MAaccOBOW MH(OpMalMu, 3a MOCIeTHUE TOAbl B 00JIaCTH
3aKpbUIMCh 64  (enbAnIepcko-akylepckux mnyHkTa [13], 49TO BKyme ¢ COKpalleHHeM MapuipyTOB
OOIIECTBEHHOTO TPAHCIIOPTA HANIPSIMYIO OTPAaHMYMBAET JOCTYIMHOCTh MEAUIIMHCKON MOMOIIH JJIsl CEIbCKOTO
HaCeJICHHs, 0COOCHHO €Tro0 YSI3BUMBIX KaTeropuil. YKa3aHHbIe (PaKTOPbI TPEOYIOT OT PETHOHAIBHBIX BIACTEH
HE TOJIBKO YBeIHUeHUsl (PMHAHCUPOBAHUS, HO M pa3pabOTKU aAPECHBIX Mep, HAMPaBICHHBIX HA MTPEOOICHHE
TPAHCIIOPTHOI'O ¥ TEPPUTOPUATILHOTO HEPABEHCTBA.

B nensx pemenust ykazaHHbix npobsiem 12 ampenst 2026 r. ryGepHaropom CapaToBCKOi o6inactu
Pomanom BycapruabiM ObIT TpejicTaBieH MacIITaOHBIA IUIAaH MOJICPHU3AIMHA MEAULIMHCKOW OTpaciu
pernona Ha 2026 roa. B pamMkax miaHa npeaycMaTpUBAaeTCsl KalmUTaJIbHbBIM PEMOHT 12 MEAMIIMHCKHUX
YUPESKACHUH, YCTaHOBKAa 43 MOAYIBHBIX (ENbAMEPCKO-aKYIIEPCKUX MYHKTOB M 3aKylKa TSHKEIO0ro
JMarHOCTHYECKOTo 0b0opynoBanus, BKItovas 10 d¢urooporpados, mammorpadoB, peHTIeH-anmapaToB U
KOMITBIOTEPHBIX TOMOorpadoB. Ha 3Tu mienu peruon noimy4dut 6osiee 1 muipa pyOsieii B paMKax mpe3uaeHTCKON
MPOrpaMMbl  MOJIEPHM3AIMN TEPBUYHOTO 3BeHa 3japaBooxpaneHus [14]. Kpome Ttoro, B 2026 romy Ha
JeKapCTBeHHOEe obecrieueHue xureneil CapaToBCKO 00s1acTU HampaBiIeHO 5 MIpPJ pyOJiel, 4yTo JOJIKHO
criocobcTBOBaTh OecriepeOOitHOMY CHAOKEHUIO HACENCHUS KMU3HEHHO HEOOXOIMMBIMHU JIEKapCTBEHHBIMU
npenaparamu [15].

Ha pernonanbHOM ypoBHE TakKe MPOJIOJDKAIOT JEHCTBOBATh COOCTBEHHBIE MEXAHU3MBI MOBBIICHUS
JIOCTYIIHOCTH W KauecTBa MeEIAMIMHCKOM momomu. B uvactHocTH, Ha 2025 rom B pamkKax HpOrpaMMbI
MOJIEpHU3AIIMU TIEPBUYHOTO 3BEHA 3PAaBOOXPAHEHHUS B Pa3BUTHE MEIUIIMHBI PETHOHA OBLIO BIOKEHO OoJiee
2,5 mupna pyosieid. 3a maTh JIET peaau3aluy MporpaMMbl B Jie4eOHbIe yUpekIeHus o0actu nmpruoodpeteH 41
¢barooporpad, 33 U3 KOTOPBIX MPUIILTM HA CMEHY MOpPadbHO M (M3MUYECKH yCTapeBIIUM Mojneism [16]. B
nenoMm puHaHcupoBaHue TepputoprabHon mporpaMmmbel OMC B 2025 roay Beipociio Ooiiee uem Ha 6 MIIp
pyoueit, wiu 16,1%, 4To MO3BOJINIO HAPACTUTH 00BEMBI TIPEOCTABIIAEMO TOMOIIU U TPOUHAEKCHUPOBATH €€
CTOUMOCTb.

MoXHO clenath BBIBOJ, YTO OCHOBHBIE MPOOJIEMBI, ¢ KOTOPHIMH CTaJIKHUBAIOTCA CYOBEKTHI MPU
OCYIIIECTBICHUHN KOHCTUTYIIHOHHOTO ITpaBa Ha MEIULIUHCKYIO TIOMOIIb, 3aBUCAT B TIEPBYIO O4Yepeab OT YPOBHS
KHU3HU B peruoHe u 3 (HEeKTUBHOCTH PErHOHATBHOTO yIpaBieHus. KoHKpeTHbIe MpoOIeMbl BBIPAKAIOTCS B
BUJIE HEJOCTATOYHOro (PMHAHCHPOBAHMS, KaJApOBOro JeduiuTa, HEIOCTaTOYHON HH(POPMUPOBAHHOCTH
rpaxaaH, HeOJarompUsTHON SMUAEMHONIOTHYECKON OOCTaHOBKM W psAa APYTUX MPUYHUH, U3 KOTOPBIX
BBITEKAET BOIPOC JOCTYMHOCTH MPEIOCTABIECHUS MEAMIIMHCKUX YCIYT, OCOOCHHO 3KCTPEHHOTO MOpsaKa.
IIpeononenue npobiieM B 34paBOOXPAHEHUN TPEOYET CHUCTEMHOTO MOAXO0JA: YBEIHMUUTh (PMHAHCUPOBAHUE,
YCTPaHUTh pErMOHAIbHbBIE TUCOATAHCHI B IOCTYITHOCTH YCIIYT, MOBBICUTH IPABOBYIO TPAMOTHOCTb I'paXaaH U
a/IalITUPOBATh CUCTEMY K COBPEMEHHBIM BbI30BaM U WHHOBaIMsIM. OnbiT CapaToBCKOM 001aCTH TOKA3bIBAET,
YTO aKTUBHAs perrMoHaibHas IPaBOTBOPUYECKAs U IPOTrpaMMHasi e TEIbHOCTh CIIOCOOHA cMATYaTh Haubosee
OCTpBIE TPOOJIEMBbI, OJHAKO JOCTHKEHHE KOHCTUTYLMOHHOTO CTaHIapTa JOCTYMHOW M KadeCTBEHHOM
MEIHUIIMHCKON TTOMOIIIH TSl KJKIOTO TPa)KJaHUHA OCTAETCS JI0JITOCPOYHOM CTPATErnYeCKoM 3a/1aueil Kak Ha
benepanbHOM, TaK ¥ HA PETHOHAILHOM YPOBHE.
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BJIUAHUE PUMCKOI'O ITPABA HA PABBUTHUE COBPEMEHHBIX ITPABOBbBIX
CUCTEM

THE INFLUENCE OF ROMAN LAW ON THE DEVELOPMENT OF MODERN LEGAL
SYSTEMS

AHHoOTanus. B nanHo# cTarbe paccMaTpuBaeTcsi PEHOMEH PELENLUU PUMCKOIO IIpaBa KakK OJIHOM U3
KJIFOUEBBLIX 0a30BBIX ITOJIOKEHUI COBpeMeHHOﬁ HOPUCIIPYACHIIUN. HpOBOI[I/ITC}I aHaJIu3 BJIMAHUSA PUMCKHUX
IIPaBOBBIX KOHCTPYKLUN HA POMaHO-T€PMAHCKYIO (KOHTMHEHTAIbHYIO) IPABOBYIO CEMBIO, @ TAK)KE HETIPSMOE
BOSI[CI‘/'ICTBI/IG Ha CHCTCMY 0611_161"0 I1paBa, Ocoboe BHHMaHUE YACIACTCA COXPAHCHHUIO pHMCKOﬁ
TEPMHUHOJIOTUH, IPUHIIUIIOB U CTPYKTYpPHI B IpakAaHCKuX Kojekcax XXI| Beka.

Abstract. This article examines the phenomenon of the reception of Roman law as one of the key
foundational principles of modern jurisprudence. It analyzes the influence of Roman legal constructs on the
Romano-German (continental) legal family, as well as their indirect impact on the common law system.
Special attention is given to the preservation of Roman terminology, principles, and structure in the civil codes
of the 21st century.

KuaroueBnle ciaoBa: PuMckoe IIpaBo, peucnuus, maHJACKTHad CUCTEMAa, HHCTUTYLIUH, YaCTHOC IIPpaBo,
HOpUIUYCCKas J0IrMaTuKa, IIpaBoBasd CEMbs

Keywords: Roman law, reception, Pandects system, Institutes, private law, legal dogmatics, legal
family.

[TpencraBeTe cebe MPaBOBYIO CUCTEMY, KOTOPask pOAMIIACh B aHTUYHOCTH, NTEPEKUIIa BeKa 3a0BEHUS
U BO3POAMIIACK, YTOOBI CTaTh PYHAAMEHTOM ISl COBPEMEHHOI'O MUpPA. DTO — PUMCKOE MPaBO, YHUKAIbHOE
sBieHue, copmuponanuieecs ¢ VI Beka 10 H.3. o VI Bek H.3. [laxke mocie nmajgenust 3anagHoi Pumckoit
Nmnepuu B 476 rony, ero myapocts He ucuesna. Hanpotus, ¢ XI-XI| BexoB EBporna nepexuina HacTosee
"BTOpOE poKaeHUE" PUMCKOrO IpaBa — MPOLECC, U3BECTHBIN Kak penenius. CeroaHs TpyJHO HalWTH CTpaHy,
Ybsl [IPaBOBasi cCCTeMa He Obl1a Obl KOCBEHHO UJTU HAIIPSIMYIO BJIOXHOBJIEHA PUMCKON FOPUINYECKON MBICIIBIO.

OTa cTaThs — HAllle IyTEeIECTBUE B MUP PUMCKOTO IpaBa, IPU3BaHHOE PACKPBITH TAHBI €T0 BIUSHUS
U TI0Ka3aTh, KaKWe MMEHHO IIPABOBbIE UJIEU, POKJIEHHBIE B PuMe, )KUBYT B HAC U CETOAHS.

KnroueBbiM (pakTOpoM, coxpaHUBHIMM 3TO OecuieHHOe Hacienue, cran Corpus Juris Civilis —
IpaHMO3HbIN CBOJ 3aKOHOB, co3aaHHbIi umnepatopom IOctunnanom B VI Beke. B cpennesexkoBoit Utanuu,
B CTeHaXx bOJIOHCKOrOo yHUBEpPCUTETa, HAYaJIOCh €ro TIJIyOOKOe H3ydeHHUe. YUeHBIe-TJIOCCATOphl U
MO/ITJIOCCATOPbl, CIOBHO apX€oJIOTH IpaBa, KPOMOTIMBO pa3z0Upaiu JIpeBHUE TEKCThHI, aJanTHpPys HX K
peanusiM OypHO pasBHBarolerocs (eogaibHOro olmiecTBa. ITO ObIJIO BpeMs, KOT/Ia MPOILIOE OXKHUBAJIO,
YTOOBI AaTh OTBETHI HA BONPOCHI HACTOSIIIETO.

Haubonee crpactHO pumckoe mnpaBo Obulo MpHHATO B I'epmanuu. Tam OHO cTajllo HE MPOCTO
JIOTIOJTHEHHEM K MECTHBIM 3aKOHAM, a HACTOSAIIUM IPOBOJHUKOM, KOTOpBI B XV-XV| Bekax naxe BHITECHUI
MECTHbIE HOPMBI B TaKMX BaXHbBIX c(epax, Kak 0043aTelbCTBEHHBbIC U BEIIHBIE OTHOIIEHUS. DTO OBLIO
MOX0KE€ Ha TO, KaK MYyJpbId HACTaBHHMK HaIlpaBiIsieT y4YeHHKa, IoMoras eMmy oOpecTd HOBble, Oosee
COBEpIIEHHBIE (DOPMBI.

AHIIIHA Ke, HAIpOTHB, Molia cBouM myTeM. OHa OTBepria MpsMoe 3aUMCTBOBAaHUE, COXPAaHUB
CBOIO CaMOOBITHYIO cucTeMy oObuHOTO TpaBa — Common Law. Ho maxke 3mech, B TEHH COOCTBEHHBIX
TpaauLMi, pPUMCKOE IIPABO OCTABUJIO CBOM ciiell, 000raTUB MpPaBO CIPABEUIMBOCTH, TOPIrOBOE U MOPCKOE
npaBo. OTO IOKAa3bIBAET, YTO BIMSHUE MOXET OBITh TOHKHM, HO TJyOOKHMM, KaK HEBHIUMBbIC KOPHH,
MUTAIOLIME MOTY4€ee AEPEBO.

Pumckoe npaBo nogapuiio Mupy He pocTo Habop MPaBUII, @ HEYTO ropaszio 0osee [EHHOE — JIOTHKY
IIOCTPOEHHUS IIPAaBOBOIO MOpAJKA. TpexueHHas CUCTeMaA, IPEUI0KEHHAs] T€HUAIBHBIM PUMCKUM FOPHUCTOM

19




Hayunsrit sxxypaan «lOpuandeckuii haxt www.ur-fakt.ru

["aem (pa3zeneHue Ha JIMILL, BEIIX U UCKH), CTaJla KpaeyrojibHbIM KaMHeM 3HameHuToro Koaekca Hamoneona
1804 roga. Ota cTpyKTypa, CIOBHO KOMIIAC, YKa3ajla MyTh JJIsl MOCIEIYIOMMNX TPAKIAHCKUX KOJAEKCOB BCEM
KOHTHHEHTaJIbHON EBpOIIBI, CTaB yHUBEPCATBHBIM SI3IKOM IPaBa.

B XIX Beke Hemenkas NaHIEKTHCTUKA, 4Yepras BIOXHOBEHHE W3 pUMCKHX Jlurect, cosnmana
"MaHACKTHYIO cucTeMy'. DTa 3JIeTaHTHAs CTPYKTYypa, BKIFOYAIOIIAsi OOIIYI0 YacTh U OCOOCHHBIC pa3Jeibl
(BemHoe, 00s3aTENbCTBEHHOE, CEMEWHOE M HACIEACTBEHHOE IPaBO), 10 CHX MOp SBISETCS OCHOBOM
I'paxnanckux xonekcoB Poccun, SAnonun, crpan CHI' u MHOrMX JIpyrux. 9TO CBUAETEILCTBO TOTO, Kak
rJ1yOOKO ¥ MMPOYHO PUMCKHE UIEU YKOPEHUIHNCH B HAIIEM [TPaBOBOM CO3HAHUH.

BnusiHre puMcKoro mpaBa MpoCIIeKUBAETCS U HA YPOBHE KOHKPETHBIX IOPUINYECKUX KOHCTPYKIIUH,
KOTOPBIE MBI HCTIOJIb3yEeM KK/l JCHb:

Paznenenue Bemeii: PuMckoe aenenue Ha res mancipi u res nec mancipi rpanchopMupoBaioch B Halle
COBPEMEHHOE MOHHMMaHUE JBMKMUMOTO M HEABM)KMMOI'O MMYILIECTBA. DTO KakK €ciu Obl IPEBHUE PUMIIIHE
3aJI0KHUIU (PYHJAaMEHT, Ha KOTOPOM MBI CTPOUM HAIllM TPEICTABICHUS O COOCTBEHHOCTH.

Briagenue u co6cTBeHHOCTD: PuMckast 3amuTa BiaaeHus (depes interdicta) u yeTkoe pa3nndne MEKILy
possessio  (BmagerweM) u dominium (COOCTBEHHOCTBIO) SIBJISIOTCS HEOTHEMIIEMOW YACTBhIO JIFOOOTO
COBPEMEHHOT0 BEIIHOTO IpaBa. ITO Kak eclu Obl OHU HAYyYWJIM HAC Pa3lindyarh, YTO MbI JEPKUM B pyKaX, U
YTO 110 MPaBy NPUHAIIICKUT HaM.

OO6s3atenbcTBeHHOe TpaBo: CaMo moHsATHE JoroBopa (Contractus), wuaes HEOCHOBATEIBHOTO
oborarienust (Condictio), ¥ IPUHIUIIBI ACTUKTHON OTBETCTBEHHOCTH 3a MPUYMHEHHBIN Bpel (Oyab To 00uaa
— iniuria wim kpaxa — furtum) — Bce 310 x)uBeT B I pakJaHCKUX KOJEKCAX POMAHO-TEPMAHCKUX CTPaH. ITO
KaK eciii Obl OHU Jajli HaM fA3bIK, Ha KOTOPOM MbI MOKEM JIOTOBapUBAThCS U PELIATh CIOPBI.

3aBemanue: PuMckuii mpuHIMI CBOOOIBI 3aBEIIAHUS, ITYCTh M C Pa3yMHBIMU OTPAHUYCHUSAMU B BUJIE
00s13aTeNbHON JOIH A5 OMMKANIINX POACTBEHHUKOB, CTAJl III00AJBHBIM CTAaHAAPTOM. DTO KaK €Cih Obl OHU
Jlalld HaM BO3MOKHOCTb PACIIOPsiKaThCsl CBOMM MUMYIIECTBOM, OCTABIISIS cliel] B OyIyIIEeM.

HckoBas 3ammra: Cama cucrema HUCKOB (ACti0), kKaKk yHHUBEpCAJbHBIN CIIOCOO BOCCTAHOBIICHUS
HapYIICHHOT'O MPaBa, 10 CHX MOP SBISETCS OCHOBOH MPOIIECCYaTbHOTO MpaBa. ITO KaK eciid Obl OHU HAYYHIIH
Hac, KaK J0OMBAaThCS CIPaBEIJIMBOCTH, KOT/Ia HAIIH NpaBa yIIEMIICHBI.

Jlaxxe HaIl cCOBpeMEHHBIH S3bIK NpaBa MPOHU3aH JATUHU3MOM, HallOMUHAs HaM O TOM, KakK TJ1yO0Ko
pUMCKasi MbIC/Ib BILUIENACh B TKaHb Halllell HuBUIN3alnuu. PUMcKkoe mpaBo — 3TO HE MPOCTO HAOOP JPEBHUX
3aKOHOB, 3TO JKMBOE€ HaclIeile, KOTOpoe MpoaoirkaeT (opMUpOBaTh HAlll MUP, MpHUJABas €My CTPYKTYpY,
JIOTUKY U CIIPaBEAJIUBOCTb.

[TpencraBeTe cebe, 4TO IOPUCTHI IO BCEMY MHPY, CIOBHO UCKYCHBIE apXUTEKTOPBI, UCIIOIb3YIOT B
cBOeil paboTe mpoBepeHHbIE BpeMeHeM 'cTpoutenbHble 0oku". OIUH U3 TakuX OJIOKOB — "FOpUIUYECKOE
muie" (persona ficta), HeBuaANMAsT CYIIHOCTD, KOTOpPasi MOKET BJIAJICTh MMYIIECTBOM, 3aKJIHOUYATh CACIKU U
HECTH OTBETCTBEHHOCTh, IOJOOHO >XKMBOMY 4YeNOBEeKYy. JIpyroil BaXHbBIM mNpuHIMI — 'Tpe3ymImus
nesuHOBHOCTH" (€1 incumbit probatio qui dicit, non qui negat), uto o3Hauaer: Gpemst TOKa3aTEIbCTBA BHHBI
JICKUT HA TOM, KTO OOBUHSET, @ HE HA TOM, KOT0 OOBHHSIOT. DTO KaK JIaTh KaKJOMY IIAHC JJOKa3aTh CBOIO
MIPaBOTY, HE 3aCTABIISS €T0 ONPAB/IBIBATHCS 0€3 MPUUYHHBI.

B mmpe moroBopoB ecTh Takoe MOHSATHE, Kak "kay3a" (causa). 3To, Mo CyTH, IylIa CIEIKH, €
rJIaBHas 11eJb, TO, P Y€ro CTOPOHBI UAYT Ha coryalleHue. be3 scHoi 1 3aKOHHOM Kay3bl I0TOBOP MOXKET
0Ka3aThCsl MCTHIM 3BYKOM, HE UMEIOIIUM CHUJIBL.

A ecnu KTO-TO HE3aKOHHO 3aBlajie]l BallMM HUMyLIecTBOM? 371eCh Ha MOMOIIb HPUXOAMUT
"sunmukanms” (vindicatio). DTo kak MOIIHBIA HHCTPYMEHT B pPyKaX COOCTBEHHHKA, MO3BOJISIONINN BEPHYThH
CBOE 3aKOHHOE JI0OPO U3 UyKUX PYK.

[IpencraBbTe cede, YTO B Bia/ieeTe MPEKPACHBIM CaJIOM, HO COCEJl UMEET MPaBO MPOXOIUTH Yepe3
HETo, YTOOBI IOMACTh K CBOEMY JIOMY. DTO U CTh "cepBUTYT" (SEIVItuS) — orpaHuYEHHOE IPABO ITOJIb30BAHUS
qy)KOH 3eMyieii. ITO HE JUIIAeT Bac MpaBa COOCTBEHHOCTH, HO HAKJIAJBIBACT OINPEACIICHHBIC OTPaHUYCHUS,
Jienasi Balry 3eMJIi0 HEMHOTO "0OpeMeHeHHO".

PuMckue ropucThl ObLTM HACTOSIIMMH MBICIUTEISIMU, OHU HE MPOCTO CO3AaBalid 3aKOHBI, HO U
YUWINCh WX MOHMMaTh. OHM pa3paboTany yIUBUTEIbHBIE METOIBl TOJKOBAHUS IPaBa, CIOBHO MBITASICh
pasragaTh ero TaiHbIi cMbICT. W, KOHeYHO, OHU C(HOPMYTUPOBAIIH 30JI0THIC PABUJIA IOPUIUICCKOMN JIOTUKH,
Harnpumep, 3HamenuToe "Non bis in idem" — "Henb3s ABaXKbI HAKA3BIBATH 32 OJTHO M TO XK€ AesHue". DTO KaK
CIPaBEIJIMBOCTh, KOTOpasi HE TEPIUT MOBTOPHBIX HaKa3aHUH 3a OIHMH U TOT e MPOCTYIOK.

HecmoTps Ha TO, 4TO pUMCKOE MPAaBO OKa3aj0 OrPOMHOE BIMSIHME Ha BECh MUD, €r0 MPUHAITHE HE
ObUT10 OMHAKOBBIM. CTpaHbl C aHIMIMHCKUM oOImuMM mpaBoM (Hampumep, Aurnus, CHIA, Kanana) nomwu
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CBOMM ITyTEM, ONMPASICh HAa PEIIECHUS CyJO0B, a HE Ha CBOJbI 3aKOHOB. Ho nake Tam puMCKOe IpaBo CTaJIOo
CBOETO pojia "oOmmM S36IKOM" I U3yYEHHUs MpaBa, CBOEro poja "rpaMMmarnueckuM GyHmaamMeHToM". A B
PETUTHO3HBIX MPABOBBIX CHUCTEMax (MYCYJIbMaHCKOM, MHIYCCKOM IIpaBe) PHUMCKHE HJIEH, CIOBHO PEKH,
BJIWJIUCh B MECTHBIE TPAJULIMU, HO X BIMSHUE HA TOPrOBIIIO U JIEJI0OBbIE OTHOLIEHUS BCE PABHO OL[YTUMO.

PaccMoTtpuM, nouemy e puMCKOE MPaBo /10 CUX IOpP TAK KUBO U aKTyalbHO?

Jloruka, KoTopasi 3aBOopakuBaeT: PuMckue opucThl OblIM TeHussMH nopsiaka. OHU co3Jalu TaKylo
CTPOIHYIO U JIOTUYHYIO CUCTEMY MOHSATUMN, IPUHIUIIOB U NIPABUJI, YTO OHA JI0 CUX I1OP CILYKUT 00pa3LoM ISl
CO3JIaHMsI 3aKOHOB. DTO KaK KOMIIAac, KOTOPBIHA MOMOraeT U30eaTh IyTaHULbl U JIEJIaeT NPaBO MOHATHBIM U
JOCTYIIHBIM.

KopHu Hamux npaBoBbIX HJei: MHOrue U3 caMblX Ba)XKHBIX MOHATUI, KOTOPBIE MBI MCIIOJIb3YyEM
CeroJHsi — COOCTBEHHOCTb, JOTOBOp, 00s3aTENBCTBO, MPABOHAPYIICHUE — POIMIUCH UMEHHO B PHUMCKOM
npaBe. OTU UJEU HACTOJIBKO YHHUBEPCAJIbHBI U ITyOOKH, YTO CTaJd OCHOBOM IIPABOBBIX CHCTEM IIO BCEMY
MUDY.

I'nbkocth, KoTOpas ynusiser: HecMoTps Ha CBOKO JApPEBHOCTb, PUMCKOE IIPaBO IIOKa3allo
HEBEPOATHYIO CIOCOOHOCTH IPUCIIOCAOIMBATHCS K MEHSIOIUMCS BpeMeHaM. FOpUCThl HaXOAWJIM HOBBIE,
MYJpble peleHus JUIsl BO3HUKAIOUIUX Mpo0iIeM, 1 MMEHHO [TO3TOMY €r0 IPUHIUIIBI OCTAI0TCS aKTyaJIbHBIMHU
U CETO/HS.

SI3bIK, KOTOPBINA 00beANHseT: JIaThIHb, A3bIK PUMCKHX IOPHCTOB, CTaja HACTOALIMM "S3bIKOM IpaBa’.
MHorue TepMUHBI U BBIPAKEHUS U3 PUMCKOTrO MpaBa J0 CUX MOp 3ByYaT B COBPEMEHHOM MHpe, obserdas
00I1IeHUE FOPUCTOB U3 Pa3HBIX CTPaH.

OcHoBa JUIs HallMX JIMYHBIX OTHOLIEHW: [IpaBuia, KOTOpble peryiupyroT HAlld OTHOILEHUS C
JAPYTUMH JIFOAbMH, HALIIM YacTHBIE /I€1a, BO MHOTOM OepyT CBOE Hauaslo U3 MyAPbIX PUMCKHX pa3pabOToK.

HckyccTBO 10puanuecKoil MbIcin: PUMcKue 1opucThl pa3padoTaiy CI0KHBIE U 3JIETAHTHBIE METO/IbI
TOJIKOBaHMSI 3aKOHOB, ITOCTPOEHHs YOEIUTEIbHBIX IOPUIANYECKUX apIyMEHTOB M pa3pellieHus CHOpoB. DTH
TEXHUKH J0 CHX TIOp SABISIFOTCA QYHIAMEHTOM I PadOThI JTF000TO FOPUCTA.

Pumckoe mpaBo — 3TO He NPOCTO HAOOp APEBHHUX MpaBWJI. ODTO XKUBOE HACIEIUe, KOTOpOe
MIPOJOJKAET BAOXHOBIIATh U HANPABJIATh HAC B IOCTPOECHUU CIIPABEAJIMBOTO U YIOPSAJOUYEHHOr0 OOIeCTBa.
OTO Kak MYJIpBIA MPeroK, YbHU COBETHI MbI IMPOJOJDKAEM LIEHUTh M MPUMEHATh, AAANTUPYS UX K BBI30BaM
COBpeMEHHOCTHU. Ero BiMsiHME OLIyHIAeTCs HE TOJIBKO B CTPOTUX IOPUANYECKUX TEKCTaX, HO U B CAMOM Haleu
KYJIBType MOHUMaHUS CIIPaBeUIMBOCTH, IIPaB U 00A3aHHOCTEH.

PumMckoe npaBo Haydmso Hac, YTO 3aKOH — ATO HE MPOCTO HAOOp 3alpeToB, a UHCTPYMEHT AJIs
TApMOHUYHOTO COCYIIECTBOBaHUS Jtojie. OHO MoKa3ajlo, Kak Ba)KHO UMETh YETKHE MpaBUiIa UTPbI, YTOObI
KaXIbIi MOT 4YyBCTBOBAaThb ce0sl 3alUIIEHHBIM M YBEPEHHBIM B 3aBTpauiHeMm jaHe. M paxke korna Mel
CTaJIKUBAaeMCs C HOBBIMHU, HEBUIAHHBIMU paHee BbI30BAMHU, IPUHLIUIIBI, 3aJI0’KEHHbIE PUMCKUMH FOPUCTAMH,
IIOMOTal0T HaM HaXOJUTh BEPHbIE OPUEHTHUPBI.

BcnoMHuTe, Kak pUMIISHE MOAXOIMIM K BOIPOCAM HAcleJ0BaHMs, CEMEMHBIX OTHOLICHHUH, WIIH
Jla)kKe K PEeryaupoBaHuI0 TOprosiu. Mx pemeHuss ObUIM HACTOJIBKO MPOJAYMaHbl U OCHOBAaHbBI Ha ITTyOOKOM
MTOHVMMAaHHUH Y€JI0BEUYECKOM IPUPOJIbI, YTO MHOTHE U3 HUX OCTAIOTCS aKTyaJIbHBIMHU M CETOIHS. DTO TOBOPUT
0 TOM, YTO UCTHHHAsI MyAPOCTb HE CTapeeT, a JUIIb 0OpeTaeT HOBbIE I'PAHU B CBETE BPEMEHHU.

bonee Toro, pumMckoe mpaBo CTaJ0 CBOEro pojaa "IIKOIOW MbICAH" A 0pucToB. OHO Y4YUT HE
TOJIBKO 3HAHHIO 3aKOHOB, HO M YMEHHUIO MBICIUTh KPUTHUYECKH, aHAJIM3UPOBATh CJIOXKHBIE CUTyallUd M
HaXO/UTh ONTUMAJIbHBIE pelIeHHsI. DTO KaK MacTep-KJIacc IO JIOTHKE U apryMeHTallud, KOTOPbIi IpOXOIsT
BCE, KTO CTPEMUTCS K COBEPILIEHCTBY B IOpPUINYECKON Mpodeccu.

HMeHHO mo3TOMY, U3ydas pUMCKOE IIPaBoO, MbI HE IIPOCTO MOTPYKAEMCS B IIPOLLIOE, @ OTKPHIBAEM
JUIsl ce0sl KIIFOYM K TIOHUMAHHMIO HACTOSIIEro W Oymymiero. 9To OECHEHHBIM Jap, KOTOPBIA MPOAOIKAET
oboramaTh Hally MPaBOBYIO KYJIbTypy M JeiaTh MUp Ooyiee CHOpaBeUIMBBIM M TPEACKa3yeMbIM. ITO
HallOMMHAHWE O TOM, YTO JaX€ B CaMbIX CJOXKHBIX MPABOBBIX BOMPOCAX MOXKHO HAMTH AJIETaHTHOE U
pa3syMHOE pelIeHne, €CIH OMUPaThes Ha MPOYHbIN (PyHIaMEHT BEKOBBIX 3HAHUH.

Yro xe AenaeT puMCKoe IpaBo HeHUieadbHbIM JJI HAC CeroiHA?

Pumckoe o61ecTBo, yBbI, ObUIO TOCTPOCHO Ha (hyHIaMEeHTe HepaBeHCTBa. IpeacraBpTe cebe Mup,
71 OJHHU JII01U ObLIN pabaMu, KEHIMHBI UMEIM OYeHb OTPAHUYECHHBIE IIPaBa, a IPONACTh MEXAY OOraTbIMU
1 OeTHBIMU OBLIa OTPOMHOM. DTH KECTOKME PEATMU HAILIU CBOE OTPaKEHUE U B PUMCKOM mpaBe. CeroaHs
MBI CTPEMUMCSI K TOMY, YTOOBI KaXJIblii YeIOBEK ObUI paBeH Mepes 3aKOHOM M MMET BO3MOXHOCTH JKUTh
crpaBenuBo. [103TOMy HEKOTOpPbIE acIEKThl PUMCKOrO IpaBa KaKyTcsl HaM MPOCTO HENPUEMIIEMBIMU, OHU
BBI3BIBAIOT 00JIb M HEcorlacue. PUMcKoe mpaBo poXkJajioch B T€ BpeMEHa, KOT'1a MPaBHIIM LIapH U CEHAT, a He

21




Hayunsrii sxypran «fOpuaunaeckuii Gpaxt» www.ur-fakt.ru

cam Hapoz. Torga He CyIIECTBOBAJIO T€X IPEKPACHBIX UACH O MpaBaxX KaXIOro YEJIOBEKa, O pa3ciICHUU
BJIACTH, YTOOBI HUKTO HE MOTI 3JIOYNOTPEOJATh €10, U O TOM, YTO BJIACTh NPHUHAUIEKHUT Hapoxy. ODTH
COBpPEMEHHBIE MPEJICTABIICHHUS 0 CBOOO/IE U CIIPABENIMBOCTH OBLIIH UYKbl TOMY BPEMEHH, M 3TO UYBCTBYETCS
B €ro IPaBOBBIX HOpPMax. MHorme mnpaBuiia PUMCKOIO IpaBa ObUIM POXAEHBl U3 OYEHb KOHKPETHBIX
00CTOSTENBCTB KU3HU B JIpeBHEM PriMe — ux oObIuaeB, X SKOHOMHKH, UX ITOBCEIHEBHBIX 3a00T. [IbITaThCs
IPUMEHUTD X HAIIPSIMYIO CErOAHS — TO KaK IIbITaThCs HA/IeTh CTAPUHHOE IJIaThe Ha COBPEMEHHBIN 0ail. OTo
MOJKET OBbITh HEJIETIO, HETIPAKTUYHO, 2 MHOT' /1A J]a’Ke BPETHO, TOTOMY YTO MUP U3MEHHUIICS 10 HEY3HABAEMOCTH.
XOTsl pUMCKOE IIPaBO M CIABUTCS CBOEH JIOTUKOM, HEKOTOPBIE €r0 KOHCTPYKLUHU CETOAHS MOTYT ITOKa3aThCs
HaM HEBEPOSITHO CIOKHBIMHU, Kak OyJITO MBI IBITaeMcsi pasrafarh ApeBHUH mudp. UToObl MOHATH UX U
HCIOJIb30BAaTh, IOTPEOYETCS OTPOMHBIN TPy, 4YTOOBI YIIPOCTUTH U aIallTUPOBATh UX K HALLIEMY IIOHUMAHUIO.
3TO KaK MBITaThC OOBSCHUTH PEOCHKY CIOXKHYIO TEOPUIO — HY)KHO HAWTH NpaBUIIbHBIE, TIOHSATHBIE CIOBA.
PuminsHe, KOHEYHO, HE MOTIJIM MPEJICTaBUTh ce0e MUP MHTEPHETA, CTPEMUTEIBHOIO Pa3BUTUS TEXHOJIOIHH,
r7100ABHBIX SKOJIOTUYECKUX MPOOIeM MM CIONKHEUIIMX MEXTyHApPOAHBIX SKOHOMUYECKUX OTHOIICHHHA. B
3TUX HOBBIX, 3aXBaThIBAIOLIMX OOJACTSAX PUMCKOE MPaBO IPOCTO HE MMEET OTBETOB. 3[1€Chb HaM HYXHbI
COBEPILIEHHO HOBBIE HJICH, HOBBIE MPABWIIA, POKICHHBIE HAILIUM BPEMEHEM.

OpnnHako, pUMCKOE IPaBO — 3TO HE MPOCTO NBUIBHBIA MYy3€i FOPUINYECKUX IPEBHOCTEN. DTO KUBas,
IIyJIbCUPYIOIAsi OCHOBA, CKBO3b KOTOPYIO MBI MOXKEM YBHJIETh U IOHATH, KAK CTPOUTCS Halle COBPEMEHHOE
npaso. Ero Benuyaiinee Hacieaue — 3T0 TO, KaK OHO BO3BEJIO YACTHOE MIPABO B PAHT YEro-TO aOCTPAKTHOTO,
CTPOWHOTO W, YTO CaMO€ Ba)KHOE, CIpaBeIMBOTO. OT APEBHUX PYKOIMCEH JO COBPEMEHHBIX IH(PPOBBIX
KOJEKCOB — IyX PUMCKOM MyJIpOCTH IIPOJOJKAET BIOXHOBIIATH 3aKOHOAaTenel. M3yuenre puMcKoro npasa
— 3TO HE MPOCTO JAaHb YBAXKECHHS IPOIUIOMY, 3TO KU3HEHHO BaXKHBIN KIIIOY K ITYOOKOMY IOHHMAaHUIO TOTO,
Kak paboTaeT Hallle IPaBoO CErofHs, U KaK pelaTh CIIOKHbIE IOPUIMUECKUE BOMPOCHI, KOTOPbIE BO3HUKAIOT
MEX/1y pa3HbIMU CTpaHaMH. DTO IyTh K 00Jiee COBEPIIIEHHOMY U CIPaBEIINBOMY OyAyLIEMY.

bubanorpaguyeckuii cnucok:

1. Hoxnes /1.B. Pumckoe yactHoe mpaBo. — M.: FOpuauueckuii nentp Ilpecc, 2021.

2. Ceopx FOcrunuana (Corpus iuris civilis). — CII16.: Hayka, 1999.

3. Uncturynun I'as. — M.: FOpunudeckas nutepatypa, 2005.

4. KonbsuioB A.B. Bemnoe npaso. — M.: FOpucts, 2018.

5. HoBunkwuit U.b. Pumckoe gactHoe mpaso. — CI16.: ITutep, 2010.

6. @punpux Kapn don Casunabu. Cuctema coBpeMeHHOT0 puMckoro mpasa. — CI16.: FOpumndaeckuit
uentp Ipecc, 2000.

7. Manmunosckuit B.H. Pumckoe npaBo. — M.: IOpucts, 2012;

8. Cxpununesa E.A. Tpynsl no pumckomy npasy. — CII6.: ITurep, 2015.

22




Hayunsrit sxxypaan «lOpuandeckuii haxt www.ur-fakt.ru

Bbeaxapoes Bepc Cananrupeesny
MarucTpaHT IOPUAUYECKOTO (aKyIbTeTa,
WHrymckuil rocynapcTBeHHbld yausepceuret, PO, r. Marac
E-mail: kafedra_uppO07@mail.ru
EBioes Pamma MaromearupeeBuy
Hay4YHBIA PYKOBOAMTENb, KAHAUIAT IOPUI. HAYK,
WHrymckuil rocynapcTseHHblld yauBepcuret, PO, r. Marac

Belkharoev Bers Salangireevich
Master's student at the Faculty of Law,
Ingush State University
Yevloev Rashid Magomedgireevich,
scientific supervisor, Candidate of Law. Russian Academy of Sciences,
Ingush State University

VJIK 34

COIUMAJIBHOE IT'OCYJAPCTBO 1 OBHIECTBO: KOHCTUTYIIMOHHO-ITPABOBBIE
OCHOBBI B3AUMOJIEMCTBUSI

THE WELFARE STATE AND SOCIETY: CONSTITUTIONAL AND LEGAL
FOUNDATIONS OF INTERACTION.

AHHOTaIlI/IH. Cratbsa INOCBAIIICHA AaHAJIN3Y BSaHMOHCﬁCTBHH Cy6’beKTOB COLII/IaJIBHoﬁ IIOJIMTUKHU B
rocynapctBe. PaccMoTpeHa cojepikaTelibHass CTOPOHA COIMAIBHON IOJMTUKH U CHOPMYIMPOBAHBI €€
KIIKOYCBbLIC IIPUHIMIIBI. BOHpOC 0 CONUAJIBHOCTU TOoCyAapCTBa OCTACTCA aKTyaJIbHBIM, TAK KaK COLIMAJIbHOCTDH
OTpaXa€T PE3YJIbTATUBHOCTDE ACATCIbHOCTH BCEX YHACTHUKOB O6IH€CTB€HHOI>'I JKU3HU.

Abstract. The article is devoted to the analysis of the interaction of subjects of social policy in the
state. The substantive aspect of social policy is considered and its key principles are formulated. The question
of the sociality of the state remains relevant, since sociality reflects the effectiveness of the activities of all
participants in public life.

KiaoueBble ciioBa: COOUAJIBHOC TOCYAapCTBO, TI'paKAaHCKOC 06IJ_IGCTBO, coluajJibHasA IIOJIMUTHKA,
OpraHbl Hy6J'II/I‘~IHOI71 BJIACTHU; KOHCTUTYIIMOHHBIC ITOJOXKCHU S, COIMUAJIBHOCTD.

Keywords: welfare state, civil society, social policy, public authorities; constitutional provisions,
sociality.

B Poccum monoxeHue 0 COIMaIbHOM TOCYAApPCTBE 3aKperieHo B JedcTByromerd KoHctutynnu
Poccuiickoit ®enepaunu [1]. I'paknanckoe oOIIECTBO H3HAYaJIbHO BBICTYMAeT (POpPMOIl OTCTanBaHUS
COLIMAJIbHBIX MPaB U UHTEPECOB IPaXKAaH U UX Pa3HOOOPAa3HBIX OPraHU3aALNH.

Tema BakHa, MOCKOJIBKY POCCUIMCKAsi KOHCTUTYLIMOHHAS HAyKa MOKa HE yJIEJIAET JOJKHOIO BHUMAHUS
TOMY, KaK B3aUMOJICHCTBYIOT BJIACTh U OOIIECTBO.

OOBEKTUBHO MOYKHO 3TO OTHECTH M K BOIIPOCY COJIEpKaHMsI COIIMAIbHOIO rocynapcrsa B Poccun.

[leTanbHOE MCClEIOBAaHUE TOTO, KAK POCCUSIHE W OPTaHbl BIACTH COTPYAHUYAIOT JUISl BOILJIOIICHUS
IIPUHLUIIOB COLMAJIIBHOIO TOCYAApCTBa, IMOAYEPKUBAET MX 3HAUYUTEIBHOE BO3ACHCTBHE HA COLUAIBHO-
SKOHOMUYECKOE PA3BUTHE CTPAHBI.

MMeromumiics ONbIT AEMOHCTPUPYET, YTO TAKOE U3YUYECHHUE HALICIMBACT K MOUCKY JIYYIIEH NPAKTUKU
9TOT'0 B3aNMOJIEHCTBHS.

B conmonorun TepMuH «0OIIECTBO» YacTO MOJMEHSIETCS TAKUM MOHITHEM, KaK «COLIMYM», KOTOpOe
MPOUCXOAUT OT naTuHckoro cioBa boclelaB. Eme B [IpeBHeM Pume moHMManoch Kak B3auMOJIECHCTBHUE
JoAe B MPOU3BOJICTBE Ojlar MaTepHaIbHOIO M JIYXOBHOTO XapakTepa, OOyCIOBICHHOE HCTOPHUYECKUM
pazButueM. IIpu sToM apeBHHE PUMISIHE HAJENsId OONbIION pONIbI0 OOIIMHY, MOHUMABIIYIOCS Kak
accolManus MHAWBUIOB, CBSI3aHHBIX OOIIEH MCTOpUEH M BOBJICYCHHBIX B COBMECTHYIO JIEATEIBHOCTH BO
0J1aro Bcex ee wieHoB [2, c. 13].

[Ipu3HaBass 3HAUMMOCTH OOIIECTBA KaK COLMAJIbHOTO (eHOMEHa Ui KaXJOro 4YelloBeKa,
KOHCTUTYLIHOHHO-IIPABOBOE PETYJIMPOBAHUE HE MOXKET UTHOPUPOBATH JTAHHOE SIBJICHUE.
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Kak ormernn npocgeccop b.C. D63eeB «BmnoTs 10 14 mapta 2020 roga OCHOBHOM 3aKOH HE COEepKal
B CBOMX TMIOJIOXKEHHUSIX TMOHATHS «OOIIECTBO», IIUPOKO UCHONB3YS MPU OSTOM MpUiIaraTeiabHOe
«OOIIECTBEHHBI» B PAa3NUYHBIX KOHTEKCTaX, JETEPMHUHHUPYS 4Yepe3 HEro OINpeNelIeHHBIH alropuTM
KOJUICKTUBHOTO OBITHS TPAXKJIaH B MX B3aUMOJCHCTBUH C MyOIMYHBIMA UHCTUTYTaMHu [4, ¢. 330].

HecomHuenHO, 00111€CTBO U rOCY1apCTBEHHBIC MHCTUTYTHI MPEICTABIISAIOT COOO0H pa3IMyHbIe CYIIHOCTH
C TOYKM 3pEHUs UX OBOJIOINUM M MpeAHa3HaueHus. McTopuuecku, OOLIECTBO BO3HHUKIO 33J0JT0 J0
rocyaapcTBa. B To jxe BpeMsi, rocyiapcTBo, Oyaydu HOpOXKIEHHEM OOIIECTBEHHBIX CTPYKTYp, H3HAYAIBHO
SBJIJIOCH HEOThEMJIEMON YacThIO COLMYMA, XOTS U 3aHUMAJIO B HEM MPUBUIIETHPOBAHHOE, TOCIIOICTBYIOIIIEE
I10JIOXKEHHUE.

ITo muenuto uccnenosarens JI.I. JleGeneroit «I'paxkgaHckoe OOIIECTBO Kak coIMaibHas (opma
BBIPQKEHUS M OTCTAaUBAHMSI [IPAB U MHTEPECOB IPAXKIAH U UX Pa3HOOOPA3HBIX OpraHU3aIMi CKJIaIbIBAIOCh B
BUJie OOIIECTBEHHBIX CBSI3ed U OTHOILIEHWI COTPYJHUYECTBA M B3aMMOIOMOINM YJICHOB OOIIECTBA U UX
OOIIECTBEHHBIX OPraHMU3alUi MPEUMYIIECTBEHHO TOPH30HTAIILHONW HANPABICHHOCTU U C MPE3YMIIHENH nX
paBHOMIpaBHOCTUY [3, c. 95].

OO011ecTBO MPEACTABISIET COO0M KOMILIEKC Pa3HOOOPa3HBIX COIMATIBHBIX B3aMMOCBS3€EH, B TO BpeMs
KaK TOCyJapCTBO OrpaHUYMBAeTCA c(hepoil MOIUTHUECKUX OTHOIICHUU. Tem He mMeHee, PyHIaMEHTAIbHOE
3HAa4YEeHHE OOIECTBA COXPAHAETCS B YKOHOMHUYECKOM, COIUAILHON M TyXOBHOH c(hepax >KU3HU.

He cnenyeT cuntarh, 4TO rocy1apcTBO CYIIECTBYET HUCKIIOUUTEIHHO B paMKax MOJUTUKO-TIPABOBOM
cdeprl, UTHOPHUPYS COLMATBHYIO JIEHCTBUTENBHOCT. HampoTus, rocynapctBo — 3T0 (pyHIAaMEHTaIbHBIN
JJIEMEHT COLIMATBHOM JKU3HU, Ybsi paboTa OMUpaeTcss Ha KOHCTUTYLHMOHHO-TIPABOBOE DETYIHWPOBAHUE.
Nmenno mnostomy Koucrutymmst Poccuiickoit ®enepanuu  BiiIoyaer B ce0s MHOXKECTBO HOPM,
3aTparuBaroIIUX COIMATLHO-9KOHOMHYECKHE acTIeKThl, a CTaThs 7, MpOBO3IIIaiaroIias Poccuio coruanbHbIM
rOCYJIapCTBOM, SIBJISIETCS] OAHOM U3 HanboJiee 3HAaYNMBIX.

B pamkax peanuzanuu NpuHIHMIA COLUATBHOTO FOCY1apCTBa UMEET MECTO B3aUMO/ICHCTBUE O0IIIeCTBa
U OpraHoOB BJACTH, TaK KaK rOCyJapCTBO 3aKOHOMEPHO IPEIONPEAEAETCS Pa3BUTHUEM IOJIUTUYECKUX U
SKOHOMHUYECKUX MHCTUTYTOB.

®opMupoBaHUE COLUATIBLHOTO FOCYAAPCTBA SBJISETCS 3aKOHOMEPHBIM 3TAllOM 3BOJIIOIIMM 00IIeCTBA U
rOCYJJapCTBEHHOCTU. DTOT IMPOLECC XapaKTepU3yeTcs Kak pa3rpaHudyeHueM OOIIECTBEHHBIX MHCTUTYTOB U
rOCy/lapCTBEHHBIX CTPYKTYp, TaK W YCTaHOBJIEHHEM IIPEJEIOB BMELIATENbCTBA TIOCYyJapCcTBa B
HKOHOMHUECKYIO cepy.

ConmanbHoe rocy1apcTBO BUAUT PABHYIO LIEHHOCTh HHTEPECOB BCEX IPaXKAaH, peanu3ys IPUHIIUIIBI
MOJINTUYECKON, COLMAIbHON U 3KOHOMUYECKON COMMIAPHOCTH U COLIMAIBbHOTO ApTHEPCTBA.

[Tpu3HaHue rocyaapcTBa COLMAIbHBIM O3HAYAeT, YTO OHO HE OTPaHUYMBAETCS JACKJIapalusMH B
OcHOBHOM 3aKOHE, a 6epeT Ha ce0s FOpUANYECKYI0 OTBETCTBEHHOCTh AKTUBHO OTCTaUBaTh IIPaBa U HHTEPECHI
BCEX I'PakJlaH, a HE TOJILKO BIUATEIbHBIX 3KOHOMUUECKHX IPYIII, BKIIOYasi OOBIUYHBIX TOTPEOUTENEN U MaJIbIX
IIPEeANTPUHUMATETIEH.

OOHOBpEMEHHO C 3THUM, B COLMAJIBHOM TOCYAApCTBE MOXHO YBHJETh pEaIU3alUI0 BJIAacThIO
obecreyeHre rpaxJaH COUaTbHO-I)KOHOMHUECKUMH TapaHTHIAMM, B TO K€ BpeMs JIUIIAs UX MOJTUTHYECKUX
paB 1 CBOOO/.

Konctutynus, Oynyuun (¢GyHIaMEHTAIbHBIM IPABOBBIM  aKTOM, YCTAHABIMBAET IPECIIbI
roCy/lapCTBEHHOI'O BMeEIIaTeNbCTBa B c(hepy IKOHOMHUYECKMX OTHOIIEHWH W HAaJeNsieT OpraHbl BJIAacTH
MIOJIHOMOYMSMHU JJI pEaM3alluid Mep, HaIpaBICHHBIX Ha IPEOJOJEHHE SKOHOMHUYECKHX KpPU3UCOB B
oOmiecTBe.

CoBpeMeHHBI ypOBEHb HAYYHO-TEXHUUYECKOTO Pa3BUTHsI TPEOYET OT rocy1apcTBa aKTUBHOTO YUaCTHs
B DKOHOMHUKE, HE OTPaHHYMBAsACh IMPOCTHIM peryjiupoBaHueM. ['ocynapcTBO JOKHO CTaTh €€ ABMXKYIIEH
CHJIOM, UCTIONB3YS CBOU MOTHOMOYUS /ISl TOCTHIKEHUs BceoOIero 6yara. KoHCTUTYIMS MOATBEPIKIAET 3TO,
pacnpocTpaHsisi CBO€ BIMSHUE Ha TaKhe BaKHbIE cepbl, Kak KyJIbTypa, 00pa3oBaHUE U 3/1paBOOXpPaHEHUE.
Hanuune y rpakaan oOUIMPHBIX MpaB U CBOOOJ TAK)Ke HAJlaraeT Ha rocylapcTBO OTBETCTBEHHOCTh 3a UX
3aIUATY U 00ecTiedeHHeE.

B cBere KOHCTUTYLIMOHHBIX nonpaBok 2020 rosaa, IPUHIUIT COLIMATBHOTO TOCYapcTBa 00pei HOBOE
3HayeHue. JTa OOHOBJIEHHAS LIEHHOCTh CTAHET ONpeAeomuM (aKTOpoM Ui JabHEHIIEr0 COLUaIbHOTO
Pa3BUTHS POCCUIICKOTO O0IIIECTBA.

B n1aHHOM KOHTEKCTE IPENCTABISAETCS CYLIECTBEHHBIM BBIACIUTh psj KIIOYEBBIX aCHEKTOB,
KacalolluXCsl B3aUMOOTHOILIEHUM MeXay OO0IIecTBOM M TocyAapcTBOM. B dYacTHOoCTH, B pamkax

24




Hayunsrii sxypran «fOpuaunaeckuii Gpaxt» www.ur-fakt.ru

OTEUECTBEHHOU JEHCTBUTEIHLHOCTH COLMAIBHOE TOCYIApCTBO CIIENYET paccMaTpuBaTh KakK BOILUIOIIECHHE
0O0IIIECTBEHHOTO JIOTOBOPA.

[Ipouie roBops, couHalIbHOE TOCYAApPCTBO — 3TO CBOErO poAa JOTOBOP: JIOAUA COTJIAILAKOTCS
OTKa3aThCsl OT HEKOTOPBIX CBOMX CBOOOJ U IIPaB, HO B3aMeH OepyT Ha ceOs onpe/ieieHHbIe 0053aTeNbCTBa, B
OCHOBHOM CBSI3aHHBIE C JIeHbraMu. BaxkHO 0TMeTUTh, uTO cTaThs 75.1 Koncruryiuu Poccuu roBoput o Tom,
YTO TOCYJApCTBO IIEHUT JOCTOMHCTBO Ka)/I0r0 YeJOBeKa U yBakaeT TPyA. DTO 3HAUUT, 4TO paboTa O4YeHb
Ba)KHA JJIs1 OOIIIECTBA.

ConpanbHOe TOCYJapCcTBO BO3MOXKHO TMpU HAJIWYMM TaKoW MaTepuanbHOM 0a3bl, KOTOpas
(dbopMUpyeTCs JIUITH TPU BEICOKOH TPOU3BOAUTEILHOCTH TPYAA U POCTE SIKOHOMUKH.

ConuanbHoe TOCYIapCTBO, KakK U JII000€ IPYyroe rocynapcTBo, GopMHUpYeT ONpPeaeICHHbIN alrOpuT™
MPaBOBOr'0 PETYJIUPOBAHMUS.

Takum o0pa3om, colalibHOE rOCYAapCTBO MPEACTaBIIeT cO00I MPENMYILIECTBEHHO 3BOIIOIMOHHBII
MPOIIeCC, KOTOPBIM HE JOMYCKAaeT paJuKaIbHBIX U3MEHEHUNU B MHTEpPEcaxX OTIEIbHBIX COLMAIBHBIX TPYIIIL,
ITOCKOJIbKY SKOHOMUYECKHE OTHOUICHUS JIOJKHBI YUUTHIBATh U PEATM30BbIBATh MHTEPECH! BCEX YYACTHUKOB
3KOHOMHUYECKOW CHCTEMBI.

B cBsi3u ¢ 3TUM ITyOIMYHAs BIACTh BBICTYMAET KIOYEBBIM PETYISITOPOM SKOHOMUYECKUX OTHOIICHUH,
00eCTICUNBAOIIIUM TTPUHIIMIT JJOCTHUKEHHS 00IIero 0jiara B S)KOHOMHUKE.

CounanbHO€ TOoCyAapCTBO MPU3HAET PABHYK 3HAUYMMOCTh MHTEPECOB KaXXI0ro rpaxaaHuHa. OHO
JEUCTBYET Ha OCHOBE NOJIUTHYECKON, COUNAIBHON U YIKOHOMHYECKOUW COJIMIAPHOCTH, a TAKKE IMAPTHEPCTBA
MEXIY Pa3IMYHBIMU rpynnamu oOmiectBa. ['ocymapcTBO M OOIIECTBO TECHO COTPYAHHMYAIOT 4Yepe3 CBOU
WHCTUTYTHI, YTOOBI JTIOCTUYbL OOIIEro Osara uisi BCETO0 MHOTOHAlMOHaIbHOrO Hapoaa Poccuu. Ilpu stom
roCy/lapCTBeHHasl BJIaCTh, OYAY4YH KIIOUYEBBIM HUIPOKOM, 00s3aHa pEryaupoBaTh AIKOHOMHUKY, HO HeE
YHHYTOXKATh CBOOOIHBIN PHIHOK.

3HAUUTEIbHOE HEPaBEHCTBO B YPOBHE JKU3HU HACEJICHUS MOXKET I0JI0pBaTh YCTOWYUBOCTH
OOIICCTBEHHOTO Pa3BUTHSI M Oe3omacHOCTh. CyIEeCTBEHHBIM pa3pblB B JOXO0JaX MEXKIY Pa3THYHBIMH
COLIMAJIbHBIMU TPYIMIIAMH TPEACTABISET COOOM CEephE3HYIO Yrpo3y, MOCKOIBKY OH BEAET K MOJSpU3AIHUU
oO1ecTBa, OCIIa0JICHUIO TPABOMOPSAKA U IPO3HH JISTUTUMHOCTH TOCYAApCTBEHHBIX HHCTUTYTOB. OTH
(bakTopbl 00YCIOBIUBAIOT HEOOXOJUMOCTh MEPEeCMOTpa CTEMEHU TOCYJAapCTBEHHOTO BMEIIATEIhCTBA B
3KOHOMUKY.

CormanbHOE rocyAapCTBO OCHOBAHO HA COTJIACUU OOIIECTBA, TJI€ MHTEPECHI KaXI0T0 YUUTHIBAIOTCS U
nocturaercs Oainanc. B Takoit cucreme Joau 10OPOBOJBHO OTPAHUYMBAIOT YacTh CBOMX MPaB U CBOOO,
MpUHUMAs Ha ceOsl SKOHOMHUYECKHe 00s3aTenbeTBa. TakuM 00pa3oM, colManbHOE TOCYapCTBO BBHICTYIAET
KaK MapTHEP, HE TOJBKO MOJJEPKUBAS TE€X, KTO B 3TOM HYKJIa€TCs, HO U aKTUBHO CIIOCOOCTBYS PACKPHITHIO
SKOHOMHUYECKOI0 MOTEHIMaNa KaXA0r0 rpaklaHuHA.

Heo6xoauMbl ykperieHue ¥ HHCTUTYITMOHAIM3AIMS Pa3HOOOPa3HBIX B3aUMOICHCTBUIN TOCY/1apCTBa
Y TPaKJIaHCKOTO OOIIIeCTBa HA OCHOBE KOPEHHBIX COIMATBHBIX MHTEPECOB IPaXKAaH U OOLIECTBA B LIETIOM.

l'ocynmapcTBeHHass TMOJIUTUKA MEpepaclpeiesieHuss JOXOJOB JIOJKHA YYUTHIBaTh KaK HYXKJIbI
Mao00eCIeYeHHBIX CIIOEB HACEICHHUS, TaK U MHTEPECHl BEIYIIUX YKOHOMUYECKUX CyObheKkTOB. ComuanbHoe
TOCYJapCTBO BBICTPAWBAET SKOHOMHUYECKHE OTHOIICHUS, OPUCHTUPOBAHHBIE HAa OOIIEHAPOHBIE HHTEPECHI, a
HE Ha IPUOPUTETHI OTAECIbHBIX COLIMAIBHBIX TPYIIIL.

B KkOHTEKCTEe KOHCTUTYHHMOHHBIX M3MeHeHH 2020 roja, KOHUENIMS COIMAaIbHOrO TOCyAapcTBa B
Poccuiickoit denepanuu mpencraeT Kak pe3ysbTaT MOCTENEHHOr0, SBOMIOUUOHHOTO pa3Butus. EMy He
MPUCYIIN paTuKaIbHBIE MEPhI, HAIIPABJICHHBIC HA YOBJICTBOPEHHE WHTEPECOB Y3KHMX COIMATBHBIX TPYII,
MOCKOJIbKY SKOHOMHUYECKHE OTHOUIEHHUS MPHU3BaHbl OTpa)kaTh W BOIUIOIIATH MHTEPECHl BCEX YYACTHUKOB
SKOHOMHUYECKOU JIESITETHLHOCTH.
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VJIK 34

INPEJEJIBI CBOBO/bI JOT'OBOPA B PUMCKOM YACTHOM ITPABE U UX BJIUAHUE HA
COBPEMEHHOE OBA3ATEJIBCTBEHHOE ITPABO

LIMITS OF FREEDOM OF CONTRACT IN ROMAN PRIVATE LAW AND THEIR IMPACT ON
MODERN LAW OF OBLIGATIONS

AHHOTaHI/IH. I[aHHaSI CTaTbs IIOCBAIICHA AaHAJIM3Yy TOIO, KaK B PHUMCKOM 4YaCTHOM IIpaBC
(bopMHPOBATTUCH M IPUMEHSITUCH OTPaHUYEHUS JOrOBOpHOH cB0O0bI. [TogpoOHO pazdbupaercs, Kak Ha CMEHY
(bOpMaJ'ILHbIM OT'paHHYCHUAM apxanquKoﬁ OIOXH IIPHUIIK COACPIKATCIIBHBIC (bHJ'IprBI KJIAaCCHYECCKOI'O
nepuona: bona fides, yuenue o kayse, 3amper caeiaok contra bonos mores, KOHTpoJb 32 00X00M 3aKOHA.
OTI[eJ'IBHO paccMaTpuBacTCA BOIIPOC O TOM, KaK JaHHBIC KOHCTPYKIUHA pa60TaJm B OTHOHICHUAX C Y4aCTUEM
JIUI] C OTPAaHUYCHHOM JeeCIOCOOHOCTHIO U MOIBJIACTHBIX. BO BTOPO YacTh cTaThy OKa3aHO, KAKUM 00pa3oM
PUMCKHUC ITOAXOAbI BOCIIPOU3IBOIAATCA B COBPEMCHHOM pOCCHfICKOM 0053aTeILCTBEHHOM IIpaBeC (qepe3 ct. 10
u 307 'K P®), HOpMBI 0 HEJEHCTBUTEIHLHOCTH CAEIOK, MOTPEOUTETHCKOE 3aKOHOAATENLCTBO U CY/I€OHYIO
IMMPAKTUKY BBICIIIHUX HHCTaHHHﬁ.

Abstract. This article analyzes how restrictions on contractual freedom were formed and applied in
Roman private law. It examines in detail how the formal restrictions of the archaic era were replaced by the
substantive filters of the classical period: bona fides, the doctrine of causa, the prohibition of transactions
contra bonos mores, and controls on circumvention of the law. A separate consideration is given to how these
constructs applied to relationships involving persons with limited legal capacity and dependents. The second
part of the article demonstrates how Roman approaches are reproduced in modern Russian law of obligations
(through Avrticles 10 and 307 of the Civil Code of the Russian Federation), the rules on the invalidity of
transactions, consumer law, and the judicial practice of higher courts.

KiroueBble ci10Ba: puMCKO€E 4acTHOE MpaBo, cB0001a oroBopa, obligatio, bona fides, 06xo1 3akoHa,
npeaciibl OCYHICCTBICHUA ITpaB, cirabas CTOPOHA JO0T0BOpa, PCUCIIIUA pUMCKOTO ITpaBa.

Keywords: Roman private law, freedom of contract, obligatio, bona fides, circumvention of the law,
limitations on the exercise of rights, weak party to a contract, adoption of Roman law.

Korna B kypcax rpakJJaHCKOTO MpaBa peyb 3aX0UT O MPUHIIUIIE CBOOOIBI JOTOBOPA, PUMCKOE TPaBO
OOBIYHO MOJAETCS KaK OTHpaBHAs TOYKA MACIITA0OHOTO ABMKEHHE K AIMaHCUTIAIIMK YacTHOUW Boy. CorjacHo
ATOM JIOTHKE, HA CMEHY CTpOroMy (GopMain3My apXaundeckoro mepruoja mpuiuia 6onee rudkas mpeTopcKas
FOCTHIIUS, U C DTOTO MOMEHTAa HA4YaJIOCh IMOCTEIEHHOE OCBOOOXKIEHNE JTUYHOCTH OT BiacTh obpsima. Eciu
BHHUMaTENbHO NpoaHanu3upoBath MuctuTynuu ["as, urectsl FOcTuHMaHa u qpyrue naMsiTHUKA, CTAHOBUTCS
OYEBHJIHBIM, YTO PUMCKHE IOPUCTHI HUKOTJA HE MCXOAMIA W3 MPE3YyMIIIUHA HEOTPAHWYEHHON aBTOHOMHUHU
Bomu. Mmess o TOM, 4TO JBa JHIA, JOCTUTHYB COTJIAIICHHs, MOTYT MOPOAMUTH JIt0O0E 00s3aTENBCTBO IO
COOCTBEHHOMY YCMOTPEHHUIO, HE HAXOAUT MOITBEPKACHUS B Ka3yHCTHKE KJIIACCUUECKOTO Mmepruoa. [ paHuIls
JIOTOBOPHOW CBOOOIBI CYIIECTBOBAIM BCETJa M HOCWJIM HE CTOJIKO XapaKTep BHEIIHUX 3aKOHOMATEIbHBIX
MPEANUCaHUH, CKOJIKO OBLIM BCTPOEHBI B CaMy CTPYKTYpPY MPAaBOBOTO MBINIUICHHs. IMEHHO 3TOT acleKkT
MpeCTaBIseT coO00i HAMOONBIINK WHTEpPEC M HCCIEAOBAHUS — BaXXHO MOHITH HE TOJBKO IEPEUYCHb
KOHKPETHBIX 3alpPETOB, HO U BHYTPEHHIOIO JIOTUKY, KOTOpasl 3aCTaBJislIa PUMCKUX MPABOBEIOB MPOBOAUTH
TPAaHMITY MEXKIY JTOMYCTUMBIM COTJIAIIIEHUEM U HEJIOTYCTUMBIM.

s apxauueckoro nepuoga, oxsaTbiBarolmiero Bpems npumepHo no Il Bexka g0 H.O., o
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COZIepKaTeNIbHOM CBOOOE JOrOBOpa B COBPEMEHHOM TMOHMMAaHHUU TOBOPUTH HE MPHUXOAUTCA. JloCcTaTodHo
0OpaTHUTHCS K HHCTUTYTY MaHIIUIIALUH — TOPKECTBEHHOMY 00psIly C MEJbIO U BeCAMHU, KOTOPBIN IPUMEHSIICS
TS TIepeiaun HanboJiee EHHBIX 00hEKTOB, OTHOCHUBIIUXCS K KaTeropuu res mancipi. CTopoHsl, 6€3yCcIoBHO,
MOTJIM TIPHHTH K COTJIALIEHHUIO O IPOJaKe 3eMENIBbHOTO yJacTKa 1 paba, ogHako opma akrta Oblia 3a1aHa
pa3 M HaBcerjJa M He MOoAJexana M3MeHeHHI0. TpeboBasioch NMPUCYTCTBUE ISATH CBUICTENCH M3 YHUCIA
MOJTHOTIPABHBIX PUMCKHUX IPaXKJIaH, BECOJCPIKATEIS C BECAMH, a TAK)KE IPOM3HECEHHUE CTPOTO OMPEAEICHHBIX
CIIOBECHBIX (hopMmyi. Maneiinias ommOKa B CII0OBaX WM HapyIIEHUE TOCIEA0BATEIbHOCTH ACUCTBUI BICKIIH
3a co00if HUIYTOXKHOCTH cAeikH. Emé Gonee mokasarenpHa CUTYalus CO CTUITYJISIIIUEH — YCTHBIM JOTOBOPOM,
MOCTPOSHHBIM TI0 BOIIPOCHO-OTBETHOM Mojenu. Kpenutop 3agaBan Bonpoc, TOHKHUK J1aBajl OTBET, M OTBET
JOJDKeH ObLT OyKBaJbHO COBMAJATh C BOMpOocoM. Ecmu kpeauTop mpomsHocHi «spondesne centim?y»
(oOemaems a1 4To?), a JOJDKHMK OTBedasl «pPromitto» (obOemaro) BMecTo TpeOyemoro «Spondeoy,
00s13aTeIbCTBO HE BO3HUKAIO. [IprurHa 3aKito4anacs He B 3aKOHOIATEIBHOM 3alpeTe, a B TOM, 4TO popMa U
CoZiep)KaHue B apXanyecKOM CO3HAHHHM MPEACTABISIIN COO0W Hepa3pbhIBHOE €IUHCTBO. TOYHOE MCTIOTHEHUE
00psi1a BBICTYIIAJIO CBOETO PO/Ia IUIATOM 3a MOy4YeHNE HCKOBOM 3aIHTHI.

Tem He MeHee yXKe Ha paHHEM 3Tale MOYKHO 3aMETUTh 3apoxkaeHue Oynymux nepemen. llontuduku
U TIEpBbIE CBETCKHE FOPUCTHI TOCTENEHHO HAYMHAIM 3aHUMATHCS TOJKOBAaHHMEM CIOBECHBIX (opmyn. B
MCTOYHMKAX BCTPEUAIOTCS YKa3aHHs Ha CIydad, KOTJa MPH MOMOIIU MCKYCHON MHTEPIIPETAIH yIaBAIOCH
CMATYUTH HEONArompusATHbIE TOCHencTBUsi (opMmanbHbIX omuOok. Hampumep, ecnm nponasen mpu
MaHIUIAIUK 36MEIBHOTO y4acTKa Ha3bIBaJl ero ciioBoM «fundus», a B IEHCTBUTENBHOCTH MEPEAABANICS Ca/l,
TO 10 CTPOTOMY LIUBHIIBHOMY IIpaBy COOCTBEHHOCTH K IproOpeTarento He nepexoauia. OTHaKo co BpeMeHeM
BBIpa0aThIBACTCS TMOAXOJ], COTIACHO KOTOPOMY peIIarolee 3HaueHHe MPHOOpETaeT TO, YTO CTOPOHBI B
JEWCTBUTEIILHOCTH UMEJH B BHY, @ HE TOJBKO TO, YTO OHU IIPOU3HECTH B MOMEHT COBEPILECHHS 00psa.

[Tepexon kK KOHCEHCYaJbHBIM KOHTPAKTaM He OBbLI OZTHOMOMEHTHBIM COOBITHEM W 3aHSUI HECKOJIBKO
croseTuid. Ero riaBHBIM JBHrateneM BBICTYIHIO Pa3BUTHE TOPTOBBIX CBS3€W C MHOCTPAHIIAMH, KOTOPBIX
HEBO3MOXXHO OBLIIO 3aCTaBUTh Y4aCTBOBATh B PUMCKHX CaKpaIbHBIX 00psIax, TOCTYIHBIX TOJIHKO KBUPHTAM.
[IpeTop mo menaM HeperpuHOB, a BIIOCIEACTBUU M TOPOJCKOW MPETOp Hayaia MPEJOCTaBISATH MCKOBYIO
3alIMTy HAa OCHOBAHMH TPOCTOTO COTTIAMICHHSI, HE O0JIETYEHHOTO B KaKyI0-JIN0O TOp)KecTBeHHYIO popmy. Tak
NOSIBUJINCH KYIUIA-IIPO/iaXka, HaeM BeIle U yciyr, MopydyeHue, TOBapHuIlecTBO. IMEeHHO ¢ 3TOro MoMeHTa
HAYMHAETCS MPUHIMITHAILHO HOBBIH 3Tall B pa3BUTHH HHTEPECYOMIEH Hac mpobieMaTiku. Bmecte ¢ oTkazom
OT JKecTKoro (opmManus3ma, BO3HMKJIA HEOOXOJUMOCTb B BBIPAaOOTKE HOBBIX KPHUTEPHEB, KOTOpPbIE HE
MO3BOJISUT OBI IOTOBOPY MPEBPALIAThCS B HHCTPYMEHT OOMaHa WIIM HEeCIPaBeITUBOCTH. TakuM KpuTepruemM
crana kateropus bona fides, To ectb 100poii coBecTH.

Ha conepxanun naHHOW Kateropuu HEOOXOIUMO OCTAaHOBUTHCS Oojiee moapoOHO. B coBpemeHHOM
yueOHoii tuteparype bona fides Hepeako cBOAAT K 00IIEITHUECKOMY MIPUHIIUITY, OJHAKO JJISI PUMCKOTO Cy/IbH
OHa ObUIa MPEXJIe BCEro TEXHMYSCKUM HHCTPYMEHTOB pasperieHus cropos. Mcku bonae fidei ornuvanuce ot
CTPOTMX HCKOB T€M, YTO CyJbsl HE ObUI CBS3aH HCKIIOUUTEIBHO OYKBAJbHBIM TEKCTOM JIOTOBOpa U MOT
YYUTBIBATh O0CTOSITETHCTBA, IPSIMO B HEM HE OTOBOPEHHBIE. ECIM mpoaBer 3Hala O CKPBITOM HEIOCTaTKe
BEIIM U YMOJI4ai 00 3TOM, OH OTBeYaJl Iepe]] MOKyIaTeIeM He3aBUCUMO OT TOT'0, COJIEPKAIUCH JIU B IOTOBOPE
Kakhe-muOo 3aBepeHHsi O KadecTBe. EciM MOIKHMK HE MOT UCIIONHUTH O00S3aTENbCTBO BCIEICTBUE
HENPEeOoJOTMMOM CHIIbI, €r0 OCBOOOXIAIM OT OTBETCTBEHHOCTH, HECMOTpPS Ha KaTerOPHUYHOCTh YCJOBHUS O
cpoke. CB0oOOMIa JAOTOBOpa OTpaHWYMBAIACh, MOATOMY OOIIEH OOSI3aHHOCTHIO CTOPOH OBLIO BECTH CeOst
MOPSI0YHO Ha BCEX ATarax CyIIeCTBOBaHMS 0053aTeIbCTRA.

Oco060ro yrnoMuHaHHs 3aCITy’KUBaeT HHCTUTYT exception doli — skcrenuuu 0 HeTOOPOCOBECTHOCTH.
JIaHHBI WHCTPYMEHT, BBEJCHHBIM NMPETOPOM OPHUEHTHPOBOYHO BO |l Beke 10 H.3., MO3BOJSII OTBETUMKY
OsokupoBaTh (popMaabHO OE3yNMPEUYHBIM MCK CCBHUIKOM Ha TO, YTO €r0 MPEIBSBICHHUE B CIIOKHBIITUXCS
00CTOSITENBCTBAX MPOTHUBOPEUYUT J00poii coBectH. Hampumep, kpeautop B yacTHOW Oecene oOerman
JOJDKHUKY OTCPOYKY, HO oOenianue He 00Jiek B hopMy ctumyisiiuu. [1o ctporoMy MUBHMIIEHOMY TIPaBY TaKoe
oOellaHue HE HMMENO CHJIBI, OJHAKO mpeTop aaBan exception doli, m uck, MOmaHHBI 10 WCTEUEHHE
00EIIaHHOTO CPOKAa, OTKIOHSUICA. 3/1eCh OTUETIMBO BUACH MEXaHH3M KOPPEKTHPOBKH CBOOOIBI JOTOBOpA
3aJJHUM YHCJIOM, C YYETOM BCET0 KOHTEKCTA OTHOIICHUN CTOPOH.

[Tepexonst kK BOIpPOCY O JOIMYCTUMOM COZAEP)KAaHHH JOTOBOPHBIX YCIOBHH, CIIEYyEeT OTMETHTH, YTO
OMUMO J100pOi COBECTH PUMCKOE MPaBO BBHIPAOOTANIO eIlle HECKOJbKO BaXKHBIX orpaHuuuteneil. [Ipexne
BCEro CYIIECTBOBAJ 3alpeT YCJOBUE CONtra bOnos mores, To ecThb NPOTHBOpEYAIMX IOOPHIM HpPaBaM.
HenomycTuMbIMU TTPU3HABAINCH COTJIAIICHUS, IMOCATAIOMIME HA CaKpalbHBIE YCTOW, OTPaHHMYUBAOIIHE
cBOOOy Opaka WJIM HalpaBJICHHBIE Ha COBEpIIEHHE OyIyIMX MPOTHUBONpaBHBIX AeiicTBuil. KonkperHoe
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HATOJHEHHUE STOTO MOHATHS ONIPEIENIAIOCh FOPUCTAMHU B Ka3yHCTHYECKOM MOPSAKE, OJJHAKO OOIINI PUHIINTT
Obul enuH: MNOJOOHBIE CHENKM HHMYTOXKHBI H3HAYaJbHO M HE IMOPOXKIAT 00s3arenseTB. BropeiM
OTpaHUYHUTENIEM BBICTYNAJIO y4eHHE O Kay3e. B oTiamume oT abCTpaKTHOM CTHIYNSALUHM, KOHCEHCYalbHbIE
KOHTPaKThl HOCUJIM Kay3albHbIN XxapakTtep. Kymus-nponaxa TpeOoBajia LieHbl B JIeHbI'aX, HAEM — HEMHOMH
IUIaThl, W TIOJMEHa OJHOIO THHAa JOroBopa JAPYrHMM HE JomycKkamack. Ecmu pasmep muaTel ObLI
CUMBOJIMYECKUM, IOPUCTBI MOITIM YCMOTPETb OTCYTCTBHE HAJICKAIEH Kay3bl W IPU3HATh CHCIKY
IIPUTBOPHOMN. Yepes yueHue o Kay3e NpaBo KOHTPOJIUPOBAJIO CaMy CYLIHOCTb IOTOBOPHOM KOHCTPYKIMH, HE
IIO3BOJISISI CTOPOHAM IIPOM3BOJIBHO CMEIIUBATh Pa3JINYHbIE JOTOBOPHBIE THIIBI.

CxoaHyl0 (YHKUMIO BBINOJHSJI MHCTUTYT O€3BIMSHHBIX KOHTpakToB. Ha mepBeIid B3risg ux
HOSIBJICHHE paclIUpsiao CBOOONY JOroBOPa, MOCKOJIBKY CTOPOHBI MOIVIM 3aKjIOyaTh COTJIALLCHMs, He
YKJIa/IbIBAIOLIMECS B U3BECTHBIE TUIBL. OJHAKO MCKOBAs 3allUTa IPEJOCTaBIsIACh JIUIIb IOCIE TOro, Kak
OJlHa U3 CTOPOH (PaKTUYECKHU HCHOJHsIA CBOE 0053aTesIbCTBO. Jl0 3TOr0 MOMEHTa OE3bIMSHHBIA KOHTPAKT
OCTaBJISJICS TOJIBIM MAKTOM, JIMIICHHBIM UCKOBOW CHIIBL. Takum 0O6pa3zom, cB00O/1a JOTOBOPHOT'O TBOPUECTBA
IIPU3HABAIACh, HO CTABWJIACH I10J] YCIIOBUE PEAIbHOIO UCIIOJIHEHMS], YTO IT03BOJISUIO HCKIIIOUATh HECEPhE3HBIE
Y HENPOAYMaHHbIE COTJIAIIECHUS.

Kacaemo sun ¢ orpaHMueHHON CBOOOJON BOJIEM3BSBIECHUS, PUMCKOE IPaBO BBIPAOOTANO OCOOBIE
OXpaHUTEIbHbIE MeXaHU3Mbl. [lo/BIacCTHBIE CBIHOBbBS, paObl, JKEHUIMHBI — KaXaas W3 3TUX KaTeropui
CTaJIKUBAJIACh C KAKUMU-JINOO OrpaHUYECHUSAMH IPU 3aKII0YeHNH ceiok. Hanbosee nokasarenbHa HCTOPUS
¢ CenaryckoHcynbToM Bennesnona (1 Bek 10 H.3.), 3alIpeTUBIINM KEHIIMHAM BbICTYIATh OPYYUTENISIMHU 110
4yXUM JoiaraM. B ocHOBe 3ampera jeano He NPEACTABICHUE O HEMOJIHOLEHHOCTH, a NPENJIOKEHUE O
HE/IOCTATKE JEJI0BOTO OMBITAa M HECIOCOOHOCTH aJIeKBaTHO OIIEHUTH PUCK. [IpeTop mpemocTaBiis >KeHIIUHE,
MOAINNCABLIEN MOPYYUTEIBCTBO BOIPEKH 3aNPETY, COOTBETCTBYIOLIYIO AKCLENLUIO, U KPEAUTOP JIMILAJICS
BO3MOXKHOCTH B3bICKaHUs. J[oroBopHas cBoOoja OrpaHMYMBAIach pajau 3allUThl 3aBeoMO Oosee craboii
CTOPOHBI, JJa)Ke IPOTUB €€ (OPMaIbHO BBIPAKEHHOM BOJIH.

Ternepp CTOMT OOpaTUTBCA K BOIPOCY O TOM, KakKUM OOpa3oM ONMCAHHBIE PUMCKHE TOAXOJIBI
IPOSIBIISIIOT €051 B COBPEMEHHOM POCCUICKOM 00s13aTesIbcTBEHHOM Ipase. Pedopma I'paxkjanckoro kojekca
2013-2015 romoB Bocmpom3Bena JIOTUKY PUMCKOM FOPUCTIPYJCHIINU, XOTS MPSMOU IIETbI0 TaKOW pereninn
He cTtaBwioch. [IpuHuIMN 10OpocoBecTHOCTH, 3akperyeHHbl B nmyHkre 3 crateu 307 'K PO, ceromns
paboTaeT Kak HOpMa MPSMOro JIEHCTBUA: CyJ MOXKET OTKa3aTh B 3alUTE IIPaBa, €CIM CTOPOHA BEIET ce0s
HEe100pOCOBECTHO, Taxke NMpH (hopManbHOM npaBote. [1o cBoelt QyHKIIMM 3TO MpaKTUYECKH MOJIHBIN aHAIOT
exceptio doli. 3anper Ha 00x0/ 3akoHa, mosiBuBIIHiicS B ctatbe 10 'K PD, Takke BOCXOIUT K PUMCKOMY
MTOHMMAHHUIO TOTO, YTO HENb3s COBEPIIATh ACHCTBUS, IPOTUBOPEYAIINE CMBICILY IIPABOBOIO PETYJIMPOBaHMS,
CKOJIb OBbI KOPPEKTHOI HU OblIa UX BHEIHSIS Gopma.

3ammra ci1aboif CTOpPOHBI AOroBopa — emeé oaHa cepa, I1e pUMCKOe Hacleque MpocMaTpuBaeTCs
BIIOJIHE OTYETINBO. CerofHs mojJ oco0yr OXpaHy MOCTaBJIEHbI MOTPEOUTENH, TpaXk/laHe B OTHOLIEHUSX C
0aHKaMU U CTpaxoBbIMHM KoMMaHusAMU. CyneOHas MpakTHKa HCXOAUT U3 TOTO, YTO €CIIH YCIOBHE JOrOBOpa HE
OBLIO IPEIMETOM pealIbHBIX IEPETOBOPOB U MEPEKIIAIBIBAET PUCKU HA SKOHOMHYECKH CIa0yl0 CTOPOHY, OHO
MOXET OBbITh NPU3HAHO HEJIEHCTBUTENBbHBIM WM HE MOJJIeKAIIUM NPUMEHEHHUI0. Takyio >Ke JIOTHKY
JI€MOHCTPHUPOBAJI pPUMCKUI MPETOP, OLIEHUBAsi 00CTOSTENHCTBA 3aKIFOUEHHUS CJIEIKU U UTOTOBBIN OajaHC pas
U 00513aHHOCTEN.

Borpoc 0 HEMOMMEHOBAaHHBIX JOTOBOPAX TAKKE pelIaeTcs B 1yXxe puMcKou Tpaguiuu. Cratesa 421
I'K P® paspemaer 3akitouaTh JOTOBOPHI, HE IPETYCMOTPEHHBIE 3aKOHOM, OHAKO CYZ MPU BOSHUKHOBEHHH
criopa IpOBEpsieT, HE MPOTUBOPEUUT JHM TaKOW JTOTOBOP HMMIIEPATUBHBIM HOpPMaM W HMEETCS JH Y HEro
Hajsexamee ocHoBaHue. (CB0OOAa JOrOBOPHOIO TBOPUYECTBA MPU3HAETCS, HO TMOJHOLEHHAs 3alluTa
MPEIOCTABIIAETCS JIUIIb MOCJE MPOBEPKU OCMBICIIEHHOCTH W MPAaBOMEPHOCTH HU30paHHONW KOHCTPYKIIHH.
AHaJIOTHYHBIM 00pa3oM paboTaeT yueHue o Kay3e: HECMOTpsI Ha TO, UTO JIETaJbHOTO ONpE/EieHUs Kay3bl B
I'paxknanckoM KoAeKkce HET, CyIbl MpU NepeKBATU(UKAIMKN JTOTOBOPOB aHAIM3UPYIOT UMEHHO CYIIECTBO
OTHOIIEHUH.

Hcxoas u3 pacCMOTPEHHOT'O MaTepHala, MOKHO C/IeTaTh BBIBOJ O TOM, YTO PUMCKOE YaCTHOE TPaBO
NPEJOCTaBIIIET HaM HE MPOCTO HAOOp MCTOPUYECKUX CBEACHUH, a OMpEAETCHHBIH CHOCO0 MOCTaHOBKH
KJIIOYEBBIX BOIIPOCOB 00513aTEIbCTBEHHOTO MpaBa. [ e 3akaHuYnBaeTcs cBOOOAa OJJHOTO yYaCTHHKA 000poTa
U HauMHaeTcs cBobosa npyroro? B kakom MOMEHT (hopMalibHOE paBEeHCTBO MpeBpaiiaercs B puxnuio? Kak
OTJIMYUTH IPABOMEPHOE HCIIOIb30BAHUE BO3MOXKHOCTEH OT 00xona 3akoHa? PUMCKHE IOPUCTBI HCKaIH
OTBETHI YepE3 BHUMATEIBHOE PACCMOTPEHUE KAYKIOT0 Ka3yca, U COBPEMEHHBIN Cy/ibsi, IPUMEHSIOIINN CTaThIO
10 'K P®, nenaet no cymiecTBy TO ke camoe. B 3ToM cMbIciie mpeiesibl CBOOO B JOTOBOpa SBISIOTCS KUBOM
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CYBCUIUAPHASA OTBETCTBEHHOCTD YWIEHOB ITPOU3BOJACTBEHHOI'O
KOOIIEPATUBA: IPOBJIEMbI IIPABOITPUMEHEHUMSA U I1YTHU UX PEIHEHUSA

SUBSIDIARY LIABILITY OF MEMBERS OF A PRODUCTION COOPERATIVE: LAW
ENFORCEMENT PROBLEMS AND SOLUTIONS

AHHOTaIlI/lSI. B cratee HUCCICAYETCA HHCTHUTYT Cy6CI/II[I/IapHOI71 OTBECTCTBECHHOCTU YJICHOB
MIPOU3BOJICTBEHHOI'O KOOIEpaTUBa B POCCHUHUCKOM TpaXJIaHCKOM TIpaBe. AHAIM3UPYIOTCS IPaBOBbBIC
OCHOBaHHUSI BO3HUKHOBEHHS TaKOH OTBCTCTBCHHOCTH, eé pasMCp U HOPAAOK pCaIn3allvu. Briasnsaiorcsa
KIIFOYCBBIC Hp06JIeMI)I IIpaBOIIPUMCHCHH, BKJIrO4asd HCOIIPCACICHHOCTD YCJIOBI/If/'I HaCTYIIICHUA
OTBCTCTBCHHOCTH, CJIOXHOCTb JAOKa3blBaHHA HpH‘IHHHO-CJ’IGI{CTBGHHOﬁ CBsA3HM, a TaKXKE OTCYTCTBHC
eanHooOpa3Hoi cynedHol npakThku. Ha ocHOBe npoBeAeHHOr0 aHaln3a (POpMYJIUPYIOTCS MTPEAI0OKEHUS 10
COBCPHICHCTBOBAHHWIO 3aKOHOAATCIIbCTBA U ITPAKTUKHU €TI0 IIPUMCHCHUS.

Abstract. The article examines the institution of subsidiary liability of members of a production
cooperative in Russian civil law. The legal grounds for the occurrence of such liability, its size and the
procedure for its implementation are analyzed. The key problems of law enforcement are identified, including
the uncertainty of the conditions of responsibility, the difficulty of proving a causal relationship, as well as the
lack of uniform judicial practice. Based on the analysis, proposals are formulated to improve the legislation
and the practice of its application.

KutoueBble cj10Ba: IpOM3BOJCTBEHHBIH KOOINEPATHUB, CyOCHAMAapHasi OTBETCTBEHHOCTb, YJIEHBI
KOOIIepaTrBa, rpakAaHCKO-IIpaBoOBast OTBETCTBECHHOCTDb, KOPIIOPATUBHOC IIPABO, ITPABOIIPUMCHCHHC.

Keywords: production cooperative, subsidiary liability, cooperative members, civil liability, corporate
law, law enforcement.

[Tpon3BOICTBEHHBIN KOOTIEPATUB (apTeb) 3aHUMAET 0CO00€ MECTO B CUCTEME IOpUANYECKUX JHI] PO.
Couerass mpuU3HAKKM KOMMEPUYECKOW OpraHu3allii M JIMYHOTO Yy4YacTHs WICHOB B €ro JeATEeTbHOCTH, OH
TPaJAUIIMOHHO paccMaTpUBaeTcs Kak popMa mperpuHIMATeIbCTBA, OCHOBAHHAS Ha TPYAE U UMYIIECTBEHHON
OTBETCTBEHHOCTH Yy4acTHHKOB. B coorBerctBumM ¢ 1. 2 cT. 106.1 TK P® unensl nmpou3BOICTBEHHOTO
KOOTepaTUBa HECYT CYOCHAMApHYI0 OTBETCTBEHHOCTh MO €ro 00sf3aTeIbCTBAM B MOPSAKE U Ha YCIOBUSX,
MPEAYCMOTPEHHBIX 3aKOHOM M ycTaBoM [1]. OmHako WMEHHO 53Ta HOpPMa TOPOXKIAET MHOMXKECTBO
TEOPETHUYECKUX U MPAKTHUECKUX CI0KHOCTEH.

Ilens HacTOsmed pabOThl — BBISIBUTH AaKTyaJlbHbIE TMPOOJIEMBl TPUBJICUCHUS YICHOB
MIPOM3BOJICTBEHHOTO KOOTIEpaTUBa K CyOCHAMAPHON OTBETCTBEHHOCTH M MPEAJIOKUThH YyTH UX PEIICHUSI.

CyOcuanapHasi OTBETCTBEHHOCTh WICHOB KOOTIEPATUBA SBJISICTCS JOTOTHUTEIIBHON 110 OTHOIIEHUIO K
OTBETCTBEHHOCTH CaMoOro KOOIMepaTHBa KaK OCHOBHOIO JODKHMKA. OHa HACTymaeT HE Mpu J0OOM
HEUCIIOJHEHUH 00513aTeNbCTB, a JINUIb MPU HEJAOCTATOYHOCTH UMylIecTBa kooneparusa (ct. 399 I'K PO) [1].
OcHoBHble ucTOUHUKM perynupoBanus — ['K PO, ®enepanbubiii 3akoH «O MNPOU3BOJCTBEHHBIX
koonepatuBax» (cT. 37) [2] u ycTaB KOHKpeTHOro KoomepatuBa. [lo oOmiemy mpaBuily OTBETCTBEHHOCTH
pacnpocTpaHsieTCss Ha BCEX WIEHOB B OJMHAKOBOM pa3Mepe, KpPaTHOM JOIMOJIHUTEIbHOMY B3HOCY.
3aKOHO/MATENbCTBO HE YCTAaHABIMBAET HH MHUHHMAJIBHOTO, HH MaKCUMaJIbHOTO pa3Mepa TakKoi
OTBETCTBEHHOCTH, UTO CO3JAET PUCKH KaK JIJIsl KPEIUTOPOB, TaK U JUIsl CAMUX YJIEHOB.

CynebHast TpakTUKa MOCIEIHUX JIET IEMOHCTPUPYET OTCYTCTBHE €IMHOTO TOJIX0/1a K TOJKOBAHHUIO
KJIFOUEBOT'O YCJIOBHUSI — «HEJAOCTAaTOYHOCTh MMYyIIecTBa koorepaTtuBa» [4; 5]. Caoxuiochk 1Ba OCHOBHBIX
noaxona. CormacHO MepBOMY, JOCTaTOYHBIM OCHOBAaHUEM i TNPUBJICUEHHUS YICHOB K CyOCHMAMAapHOM
OTBETCTBEHHOCTH TMpHU3HAETCS caM (akT BO3OYKIEHUS HCIOJHHUTEIHLHOIO TPOU3BOJCTBA M BO3BpaTa
JIOKYMEHTA B3BICKATEITIO B CBSI3U C OTCYTCTBHEM UMYyIiecTBa. CoraacHO BTOpOMY, OoJiee CTPOroMy, KpEeaUTOP
00s13aH TOKa3aTh MOJHYIO HEBO3MOKHOCTh B3BICKAHUS C KOONIEPATHBA, BKIIOYAs peann3aliio UMyIIecTBa Ha
toprax. Takas HEOAHOPOAHOCTH CO3JAET IPABOBYIO HEONPEIEIEHHOCTD.
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3aKOHOAATENHLCTBO O MPOM3BOACTBEHHBIX KOOMEpaTtuBax (opmanbHO HE TpeOyeT OT KpeauTopa
JOKa3bIBAHUS [PUYMHHO-CICACTBEHHON CBSI3M MEXAY JEHCTBUSIMU WIEHOB W  HEBO3MOXXHOCTBIO
ynoBieTBopeHus TpedoBanuii. OnHako aHanu3 cyaeonoi npaktuku 2023-2025 rogos [11; 13] mokassiBaer,
YTO psAJl CY/I0B OTKA3bIBAIOT B IIPUBJICYEHUHN K OTBETCTBEHHOCTH UMEHHO 110 MOTUBY HEJOKAa3aHHOCTU TAKOU
cBs3u. Kak oTmeuaeTcst B pelieHHsIX apOMTpPakHBIX CY/IOB, caM MO cebe CcTaTyc 4YjeHa KOOIepaThBa He
SBJIAETCS OE3yCIIOBHBIM OCHOBaHHEM JJisi CyOCHIMapHON OTBETCTBEHHOCTH; TpeOYyeTcsi IOIMOJHUTEIHHO
YCTaHOBUTH, YTO WIEH U3BIEK BBITOJY MO0 UMEN pPealibHYI0 BO3MOXXKHOCTH BJIHMSATh HA MMYIIECTBEHHOE
MOJIOKEHUE KOOIlepaTUBa. JTa MO3ULMA, [0 CIPaBeUIMBOMY 3aMEUaHUIO MpoLeccyalncToB [8; 9],
MIPOTUBOPEUYUT (HOPMATBHON IPHUPOJIe CYOCHINAPHON OTBETCTBEHHOCTH KaK JOMOIHUTEIBHON TapaHTHH IS
KPEIUTOPOB, & HE KaK Pa3HOBUIHOCTH JIETUKTHON OTBETCTBEHHOCTH.

Crarbst 37 3akona «O mNpOU3BOJCTBEHHBIX KOONEpaTHBax» [2] yCTaHABIMBAET, 4YTO pa3Mep
OTBETCTBEHHOCTH OIPEAEISIETCS KpPaTHO JIONOJHUTENbHOMY B3HOCY. OJHAKO 3HayuTelIbHAas YacTb
KOOTIEPATUBOB JIN0OO HE OIPEIEIsIeT TOT B3HOC B yCTaBe, JIMOO YCTAHABIMBACT €r0 B CHMBOJIUYECKON CyMMe
(cto nnu nAThCOT pyouieit). B pesynbrare KpeauTop HE MOXKET MOIYYUTh PEAbHOTO YIOBICTBOPEHUS, @ CY/IbI,
KaKk TpPaBWIO, OTKA3bIBAIOTCS «JIOOMPENEIATh) pa3Mep OTBETCTBEHHOCTH, CCHUIAsICh Ha OTCYTCTBHE
MeXaHH3Ma BOCTIOJHEHus rpobena [14].

Hamubonee octpoit mpoOiemoit octaércss BOIpoCc 00 OTBETCTBEHHOCTH YJICHOB, BBIIICIIINX HIIH
UCKITIOYEHHBIX U3 KOOMEpaTHBa JO MOMEHTa BOZHUKHOBEHUs foira. Bepxosusiii Cyx PD B cBoux 0630pax u
OTIPEICTICHUSX MOCIIEI0BATEILHO MPUIEPKUBACTCS MO3UIIUH, COTJIACHO KOTOPOU OBIBIIME WICHBI OTBEUAIOT
o 00s13aTeIbCTBAM, BO3HUKIIINM B IEPHOJ UX wieHCTBa [4; 5]. OqHaKo Ha yPOBHE OKPYKHBIX apOUTPaKHBIX
CYJIOB BCTPEYAIOTCS MTPOTHUBOIIONOKHBIC PEIICHUS, OCBOOOK Ial0NHe OBIBIIMX YICHOB OT OTBETCTBEHHOCTH
BBHJIy yTpaTbl KOHTPOJs. Oco0yi0 CI0XKHOCTh MPEACTABISAIOT IJIsIIMUecs 00s3aTenbcTBa (apeHaa, KpeaurT,
IHEProcHA0KEHHE), KOT/1a 0053aTeIHCTBO BO3HUKIIO JI0 BBIXOJIA WICHA, HO JIOJT HAKOMUJICS MOCIIE BBIXOA.
EnnnooOpa3Hoii mpakTUKU MO 1aHHOM KaTerOpUH JIe] HE CIOXKUIOCH.

Jlns mpeoioJIeHHsT BBISBICHHBIX 3aTPYAHCHUH TPeOyeTCs KOMIUICKCHBIM ITOJIXOJ, COYCTAFOIIMMA
3aKOHOJATENIbHbIE M3MEHEHHS, PAa3bsICHEHUS BBICHICH Cy/NeOHOW MHCTAHIIMU W ONTUMH3AIUIO YCTaBHOTO
peryJaupoBaHusl.

Ha ypoBHe 3akoHOIaTeNbCTBA HEOOXOAMMO BHECTH TOIMpPaBKU B cTaThio 37 3akoHa [2], yCTaHOBHB
MUHMMAJIBHBIA pa3Mep CyOCHAMApHOW OTBETCTBEHHOCTHU (Hampumep, mnpuBszaB ero k MPOT), uto
UCKITIOYMIIO OBl TPAKTHUKYy CHMBOJMYECKHX B3HOCOB. llemecooOpa3HO 3akOHOAATENBHO 3aKPENHTh
MPE3YMITIUI0 HEJIOCTATOYHOCTH UMYIIECTBA KOOIEpPATUBA MPU HEUCIIOJHEHUH Cy/eOHOTO aKTa B TEYCHHE
LIECTH MECSIEB MPU OTCYTCTBUU JIMKBUAHOTO umyniectBa. Kpome toro, crateio 399 I'K P® [1] cnenyer
JIOTIOJTHUTH TIOJIO)KEHHEM O TOM, YTO CYOCHAMAapHasi OTBETCTBEHHOCTh UJIEHOB KOOMEpAaTHBA HACTYIMAeT
HE3aBUCUMO OT JJOKa3bIBAaHUS UX BUHBI UJIM IPUUUHHO-CJIEICTBEHHOM CBS3H.

Ha ypoBHe cyneOGHONM mpakTHKU >(QQPEKTUBHBIM HHCTPYMEHTOM cTajio Obl mpuHsaTHe [lnenymom
BepxoBHoro Cyna P® otnensHoOro mocranosnenus [6; 10]. B HéM cienyeT pa3bsSCHUTD, YTO cyOcHIUapHast
OTBETCTBEHHOCTh HACTYMAaeT TPHU MPEBBIINICHUH O0053aT€ThCTB HAJl aKTHBAaMH KOOIEpaTHBA IO JaHHBIM
Oyxrantepckoil oru€THOCTH. HeoOxoammo dYETKO pacmpenenuTh OpeMs TOKa3bIBaHUS: HE KPEAUTOp
JTIOKa3bIBACT OCHOBAHUS [IJII TPHUBJICUYCHHS, a WICH KOOIEpaTHBAa BIPABE OMNPOBEPTHYTH MPE3YMIIIUIO
HEJO0CTATOYHOCTH UMYyIecTBa. OTHOCHTENHHO OBIBIIMX YJICHOB CIEAYEeT 3aKPEMUTh MO3UIHI0, YTO BBIXOJ]
WJTU UCKJTFOYEHHE HE OCBOOOKIAET OT OTBETCTBEHHOCTH I10 0053aTeNIbCTBAM, BO3HUKIIIMM B TIEPHUO]] WICHCTBA,
BKJIFOYAs JIJISIIUECS JIOTOBOPHI, €CJIM Ha MOMEHT BBIXOJAa KOOIEpPaTHUB YK€ BCTYNWJI B COOTBETCTBYIOIINE
MPABOOTHOIIICHUS.

Hakoner, onpenenéHHblil MOTEHIIMA 3aJI0KEH B YCTABHOM peryJnpoBaHuu. UneHam KoonepaTUBOB
PEKOMEHIyeTCS KOHKPETHM3MpPOBAaTh B YyCTaBax pa3Mep JOMOJHUTEIBLHOTO B3HOCA, NPUBS3aB €ro K
00BEKTUBHBIM SKOHOMHUYECKUM TOKa3aTeNsIM (HalpuMep, K MPOIIEHTY OT roJJoBoro qoxoaa). Llenecoobpazno
TaKKe MPEAYCMOTPETh MOPSIAOK MPUBICYCHUS K OTBETCTBEHHOCTH 0€3 JTOTIOJHUTEIHLHOTO PeIeHuUsT O0IIero
coOpanus, 4TOOBI HE CO3/1aBaTh MPOIEAYPHBIX OapbepoB it KpenauTopoB [12]. Takue BHyTpeHHHE aKThl HE
OTMEHSIT JICCTBUS 3aKOHA, HO C/IEJIAI0T MEXaHU3M CyOCHIMapHON OTBETCTBEHHOCTH 00JIe€ MPEeCKa3yeMbIM.

bubauorpadpuyeckuii CMUCOK:

1. I'paxxnanckuii konekc Poccuiickoit ®@enepanuu (dacts nepsasi) oT 30.11.1994 No 51-D3 (pen.
ot 16.04.2024) // Cob6panue 3akonogarenscTBa PD. 1994, Ne 32, Cr. 3301.
2. ®denepanpublil 3akoH 0T 08.05.1996 Ne 41-D3 «O mpou3BOACTBEHHBIX KOOTIEpaTUBax» (pel.

ot 30.12.2024) // Cobpanue 3akoHogarenbctBa PO. 1996. Ne 20. Cr. 2321.
32




Hayunsrii sxypran «fOpuaunaeckuii Gpaxt» www.ur-fakt.ru

3. ®enepanbHblil 3akoH 0T 26.10.2002 No 127-03 «O HecocToATeNnbHOCTH (0aHKPOTCTBE)» (pe.
ot 28.12.2024) // Cobpanue 3akononatenbcTBa PD. 2002. Ne 43, Ct. 4190.

4, 00630p cynebHoi nmpakTuku BepxoBHoro Cyna Poccuiickoit @eneparuu Ne 2 (2023) : yTB.
[Ipesunnymom BepxosHoro Cyma P® 19.07.2023 // CIIC «KoncynbranTlLrocy.

5. 00630p cynebHoi npakTuku BepxoBHoro Cyna Poccuiickoit @eneparuu Ne 3 (2024) : yTB.
[Ipesnnnymom BepxoHoro Cyma P® 20.11.2024 // CIIC «I"apaHT».

6. [Tocranosnenue Ilnenyma BepxoBuoro Cyma P® ot 21.12.2017 Ne 53 «O HekoTOpBIX

BOINPOCAX, CBS3aHHBIX C MPHUBJICUYCHUEM KOHTPOJHUPYIOUIMX MIOJDKHUKA JIMIl K OTBETCTBEHHOCTH IPH
6ankpotcTBe» (pex. oT 20.12.2023) // Poccwmiickas razera. 2017. 29 nek.

7. CyxanoB E.A. CpaBHHTEIbHOE KOPIIOPATUBHOE MPABO: YYCOHUK JJISI MATHCTPOB. — 3-€ H31.,
nepepad. u gon. — M.: Cratyt, 2023. — 840 c.
8. Jlomakuu /1.B. CyOcunuapHasi OTBETCTBEHHOCTh YYaCTHHKOB KOPIIOPATHBHBIX OpraHH3aI[Hii:

POOJIEMBI TTPABOBOTO PEryIUPOBAHUS U CyNeOHON MpakTuku // BeCTHUK 3KOHOMUYECKOTO TIPaBOCYIUsl. —
2024. — Ne 2. — C. 52-78.

9. CrenanoB .. OTBETCTBEHHOCTH WICHOB ITPOM3BOICTBEHHOTO KOOIIEPATUBA: OT (POPMAaTHHBIX
HOPM K peasibHbIM ME€XaHU3MaM 3aluThl KpeauTopoB // 3akoH. — 2025. — Ne 1. — C. 34-49.
10. I'yrauxkoB O.B. CybOcuamapHas OTBETCTBEHHOCTb B KOPIIOPATHBHBIX IMPABOOTHOILICHUSX:

MoHorpadus / UHCTUTYT 3aKOHOATENbCTBA U CPABHUTEIBHOTO MpaBoBeieHus npu [IpaBurtenbcTe PO, —
M. : Hopma, 2024. — 352 c.

11. O030p TMpaKTHUKKH paccMOTpeHUsi apOUTPaKHBIMH CyJAaMH CIIOPOB, CBSI3aHHBIX C
[IPUBJICUCHUEM YICHOB MIPOM3BOJICTBEHHBIX KOOIIEPATUBOB K CyOcuanapHoi orBercTBeHHOCTH (2023-2025)
: aHanmuTH4YecKas 3amnucka deneparbHOr0 apOUTPaKHOTO cyAa Ypanbckoro okpyra // OdunuanbHbld callT

ApbOutpaxxHoro cyma Ypainbckoro okpyra. — 2025. — URL: http://fasuo.arbitr.ru (nata oOpamienus:
10.05.2025).
12. ber3enko P.C. KopmopartuBable (GOpMBI TMPEANPUHUMATEIHLCTBA: KOOMEPATUBBI H HX

ocobennoctH // Ilpeanpunumarensckoe npaBo. — 2024. — Ne 3. — C. 18-27.

13. [TocTanoBnenne ApoutpaskHoro cyna MockoBckoro okpyra ot 14.02.2025 no geny Ne A40-
56789/2024 // CIIC «Koncyabrantllmocy.

14. [TocTanoBnenne ApOutpaxkHoro cyna Cesepo-3amannoro okpyra ot 18.11.2024 no nemy Ne
A56-12345/2023 // ApxuB Apbutpaxknoro cyna r. Cankr-IlerepOypra u Jlenunrpaackoit odnacrtu.

33



http://fasuo.arbitr.ru/

Hayunsrit sxxypaan «lOpuandeckuii haxt www.ur-fakt.ru

HNoparumosa JabBupa PanucoBHa
Ibragimova Elvira Fanisovna
Maructpanr
MockoBckuii yauepcuteT umeHu C.1O. Butre, ropuandeckuit hakyabTeT

YK 347.415

IBOJTIOLIUA OTBETCTBEHHOCTHU PAKTHYECKHUX PYISOBOI[I/ITEJIEI‘/JI: oT
«I[IPE3YMIIIUU BBII'OJAOITPUOBPETATEJIS» K I'PYIIIIOBOU OTBETCTBEHHOCTH
XOJIAUHI'OB

THE EVOLUTION OF LIABILITY OF ACTUAL MANAGERS: FROM THE "PRESUMPTION
OF BENEFICIARY" TO GROUP LIABILITY OF HOLDING COMPANIES

AHHoTanus. B crathe uccienyercs 3BOJIOLUSA CYAEOHON MPaKTUKU NPUBIEYEHUS (PAKTUUECKUX
pykoBoauTenelt (OeHeQUIIMApHBIX BIAJCNbLEB) M KOHTPOJMUPYIOIIMX JIMI[ TPYMNbl KOMIIAHUH K
CyOCHUAMAapHOM OTBETCTBEHHOCTH. AHAIM3UPYIOTCA KItoueBble moaxonabl BepxosHoro Cyma PO,
chopmupoBanabie B 2024-2025 rogax, BKIIOYAs JeiNa O COJIMIAPHOW OTBETCTBEHHOCTH XOJJIUHIOB B
YCIIOBUSIX CAHKIIMOHHBIX OTPAaHMYCHUH, a TaKKe O HEJOOPOCOBECTHBIX MOJECISAX BEICHUs OHW3HEca C
HCKYCCTBCHHBIM CO3JaHUCM «HCHTPOB y6bITKOB». Ha ocHoBe anamuza PE30HaHCHBIX CyI[e6HBIX dKTOB
q)OpMy.HI/IPYIOTCﬂ BBIBOJIbI O IMOBBIICHHWU CTAHAAPTOB AOKA3BIBAHUSA W YCUJIICHUH POJIA q)aKTI/I‘-IeCKI/IX, a HE
(hopMaIBHBIX KPUTEPHEB KOHTPOJIA.

Abstract. The article examines the evolution of judicial practice in holding de facto managers
(beneficial owners) and controlling persons of a group of companies subsidiary liable. The key approaches of
the Supreme Court of the Russian Federation formed in 2024—-2025 are analyzed, including cases on joint
liability of holdings under sanctions restrictions, as well as on dishonest business models with artificial
creation of «loss centersy». Based on the analysis of high-profile judicial acts, conclusions are drawn about the
increase in evidentiary standards and the strengthening of the role of actual rather than formal control criteria.

KuroueBble cioBa: cyOcuauapHas OTBETCTBEHHOCTh, OeHeHUIMapHBIM Biajenel, (akTUYecKuil
PYKOBOJIUTENb, CHATHE KOPIIOPATUBHOM Byalld, KOHTPOJIUPYIOIEE JHII0, FPYTIa KOMIIAHUH, IIEHTp YOBITKOB.

Keywords: subsidiary liability, beneficial owner, de facto manager, piercing the corporate veil,
controlling person, group of companies, loss center.

HNHCTUTYT cyOcHanapHOii OTBETCTBEHHOCTH KOHTponupyroumx nomxHuka iuil (KJI) B poccuiickom
IpaBe 3a MOCJEIHUE MATh JIET MpeTepleN 3HAUYUTENbHYI0 3BOJIoLNI0. Eciu paHee oCHOBHBIM OOBEKTOM
MPUBJICYEHUS] K OTBETCTBEHHOCTH OBLIM HOMHHAIBHBIE PYKOBOJIUTENH U (POpMalibHbIE yYAaCTHUKH, TO
COBpPEMEHHasl TPAKTHUKa BCE dYalle ooOpamiaercs K (urypam, CKpPbITBIM 3a CIOKHBIMU KOPIOPATUBHBIMU
CTPYKTypamu, — OeHedUIIMapHbIM BIaJAeTblaM U (pakTUUIeCKUM pyKoBoauTelsiM [3, cT. 61.11]. 2024-2025
roJibl CTalld TEPEIOMHBIMU B (opMupoBaHuu npaktuku BepxoBHoro Cyaa P® mo BompocaM rpymnmnoBoit
OTBETCTBEHHOCTH XOJIIUHTOB: C OJHOW CTOPOHBI, BBHIPAOOTAHBI BBICOKHE CTAHIAPTHI JOKAa3bIBaHUS B
«CaHKITMOHHBIX)» CIIOpax, C IPYrol — yTBEPAWIICS MOAXO] O CO3/IaHUU «IIEHTPa YOBITKOB» KaK OCHOBAHHH
JUTSl IPUBJIEUYEHHUS BCEX KOHTPOJIUPYIOIIUX JIUI K OTBETCTBEHHOCTH [6].

[{ens HACTOSIIIIEH paOOTHl — BBISIBUTH KJIIOUEBBIE TPEH IBI DBOJIIOIIUN OTBETCTBEHHOCTH (haKTHUECKHUX
pykoBoauTeNel u OeHePUITMAPHBIX BIaAETBIEB MO JOITaM KOHTPOIUPYEMbIX KOMIIAHUN Ha OCHOBE aHAIHM3a
cyne6noi npaktuku 2024-2025 ronos.

JIoKTprHa «CHATHS KOPIIOPATUBHOM Byanu» (piercing the corporate veil) B poccuiickoM nmpaBomopsiaKe
3akperuieHa B 1. 3 ¢T. 53 u 1. 3 cT. 56 'K P®, a taxke B c1. 61.10-61.11 3akona o 6ankporctse [1; 3]. Kax
00OCHOBaHHO OTMEUaeTCsl B JIUTEPAType, «KOPIOpaTHBHas Byallb — 3TO 3JI0YMOTPEOIEHHE TMPaBOM
OTPaHWYCHHOW OTBETCTBEHHOCTH», KOTJIa OM3HEC CTPOUTCS Uepe3 HOMHUHAIBHBIX JIHI], YTO HE IMO3BOJISAET
OTpeeTuTh KOHeuHOro OeHeduiuapa [8]. st mpeogoneHus Takux 370yHOTPeOICHUN 3aKOHOAATEh BBEI
nousitue KJ[JI — nuia, nMeroniero pakTuueckyro BO3MOKHOCTb ONIPENETATh ACHCTBUS IOPUIAYECKOTO JIUIA
(. 1 cT. 61.10 3akonHa o 6aHkpoTcTBe) [3].

Anammn3 cyneOHoi mpaktuku 2024-2025 rom0B MO3BOJSET BHIICIUTH JBa Pa3HOHANPABICHHBIX
TpeHna. IlepBblil kacaeTcs y:KeCTOUEHUS! CTaHApTOB J0Ka3bIBAHUS B CAHKIIMOHHBIX CIIOpax O COMUIApHOI
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OTBETCTBEHHOCTH XOJIIUHTOB. BTOpOW [IEeMOHCTpUpPYET paclIMpeHue OCHOBAHMN 7Sl TPHUBJICYCHHS K
OTBETCTBEHHOCTH IPH BBISBICHUU HEI0OPOCOBECTHBIX MOJIeNel BeJieH!s Or3Heca.

Pe3onancubiM coobiTreM 2025 roa craino BeiHeceHre BepxoBHbiM CynoM P® onpeneneHus mo nemy
No A40-194447/2023 (J.P. Morgan u poccutickuii 6aHk) oT 8 okTs0pst 2025 rozaa [4; 6]. Cyapl HUKECTOSIINUX
WHCTAHIMHA YJOBIETBOPUIN TPEOOBAHMS O COJIMIAPHON OTBETCTBEHHOCTH, OTPAHUYUBIIMCH KOHCTATAI[UEH
KOpHOpaTuBHBIX cBsizel. BepxoBHbI Cya OTMEHUI 3T aKThl, CHOPMYIUPOBAB MPUHIUITHAIBHBIE TTO3UIIUU:
MIPUHIIAIT UMYIIECTBEHHON 000c00IeHHOCTH Topuandeckux jil (1. 1 ¢T. 48, m. 1 u 2 ct. 56 'K P®) sBnsiercs
(dbyHIaMEHTaJIbHBIM, OTCTYIUICHHE OT HEro BO3MOXKHO TOJIBKO TPHU JI0Ka3aTeIbCTBE HET00POCOBECTHOIO
WCIOJIb30BAaHUSI KOHCTPYKITUHU FOPUIUICCKOTO JIMIIA; KOHCTATAIlMA KOPIIOPATUBHBIX CBS3EH HEJOCTATOUYHO —
HeoOxouMa OleHKa (DaKTUYECKOH CTerneHUu OObEeIUHEHUS KOMIAHWM MO HWMYILIECTBEHHBIM KPUTEPUSIM.
Amnanornunyto no3unuio Cyg Beipasui B onpeaeneHuu ot 12 mas 2025 r. Ne 305-2C24-12635 no gemy Neo
A40-167352/2023 (Citibank N.A. u poccuiickuii «Cutubanky) [4; 6].

[TpoTHBOTIONOXKHBIA TpEeHJ HaOIIOaeTCs B JAeliaX O HeIoOpOCOBECTHOM apolieHmH OusHeca. B
onpenenenun Bepxosroro Cyma P® ot 13 suBapst 2025 r. Ne 307-2C20-2151(68-71) ykazaHo, 94T0 co31aHUE
MoJielT OM3Heca, IMPU KOTOPOH B TPYIIe KOMIAHUH CO3AOTCS IICHTP MPUOBLINY) H IICHTP YOBITKOBY,
SBIIAETCS HEJOOPOCOBECTHOM MPAKTUKOM, BBIXOIAIICH 3a Ipeiesibl 00BIYHOTO J1e10Boro prcka [ 7]. Emé 6onee
HamsiHO Aenno o O6ankporctBe OO0 «HITO “CubanekTpourut” (paccMoTpeHo ApOUTPa)KHBIM CYIOM
3amanno-Cubupckoro okpyra B mae 2025 ropaa): mpuObUIbHBIE KOHTPAKThI M aKTHBBI BBIBOAMIUCH Ha
adhuITMpoBaHHBIC KOMITAHWN, HE UMEBIIIUE COTPYTHUKOB M 0053aTEILCTB, a JOJTH OCTABAIHNCH Ha JOJDKHHKE.
Cyn mpu3Hal, 4TO «UMCKYCCTBEHHOE pa3/elieHHe Ha IIEHTP MPUObUIM M IEHTP YOBITKOB — 3TO CHOCO0
MIPUYMHEHUS Bpela KpeauTopam», U MPHUBIEK K CyOCHIMAPHON OTBETCTBEHHOCTH BCEX POACTBCHHBIX JIHII,
y4acTBOBaBLIUX B cxeme [5].

[TpoBeneHHBIN aHAIHU3 TIO3BOJISICT BBIJICIUTH TP KITFOUYEBBIC TCHICHIIUU. BO-TIepBBIX, YCUIICHHE POJTU
(baKkTUYECKUX KPUTEPUEB KOHTPOJIA: Kak (opMajabHble KOPIOpPATHBHBIC CBS3H, TaK M (PaKTHUYECKHE
00CTOSITeNTCTBA (M3BJICUCHUE BBITO/IbI, CHHXPOHHOCTD JICHCTBUHN, CBOOOTHOE ITEPEMEIIICHNE aKTUBOB) MOTYT
CIIy>)KMUTb OCHOBAaHUEM JJIs IIPUBJICYEHUS K OTBETCTBEHHOCTH [4]. Bo-BTOPBIX, MuddhepeHuanms cranaapToB
JTIOKa3bIBAaHHUSI B 3aBHCHMOCTH OT KAaTErOpHUU CIOpa: B «CAHKIMOHHBIX» CIIOpax TpeOyeTcs I0KasaTh
(baKkTUYECKUH KOHTPOIb U MPUUYUHHO-CIIEICTBEHHYIO CBSI3b, B CIIOpax O IpoOJieHnr Ou3Heca MPUMEHSIOTCS
MpEe3yMIILIUK, OOJeryaronme IMOoJ0KEeHHe KpeauTopoB [5; 6]. B-TpeTbux, NpuU3HAHHWE TPYNIOBOI
(conmumapHOi) OTBETCTBEHHOCTH XOJIIMHTOB KaK CaMOCTOSITETLHOTO WHCTHUTYTA, KOTJIa OTBETCTBEHHOCTH
MOXET OBITh BO3JIOKEHA HE TOJIbKO Ha ()OPMAJIbHBIX YYaCTHHKOB, HO M Ha BCEX BBIFOJOINpPHOOpeTaTeneit
HEZ00POCOBECTHOM cXxeMHlI [§].

TakuM 00pa3zoMm, 3BOIIOLUS OTBETCTBEHHOCTH (PAKTUYECKUX PYKOBOAMUTENEH U OeHepHUIMApHBIX
BIIQJIETIBIIEB B poccuiickom mpaBe B 2024-2025 romax xapakTepusyeTcs NepexoloM OT (HopMaIbHBIX
KPUTEPHEB K COJEPKATCIbHBIM ((aKTUYSCKUH KOHTPOJb, W3BICUYCHUE BBITOJbI, CO3JAHHE «IICHTPOB
yObITKOBY). BepxoBubiit Cyn PO chopmupoBan nuddepeHinpoBaHHbIe MOAX0/bI: B CAHKIIMOHHBIX CIIOpax
— BBICOKHME CTaH/IAPTHI JOKA3bIBAHHS M OTKA3 OT aBTOMATUYCCKOW COJIMIAPHON OTBETCTBEHHOCTH; B CIIOPax
0 HET0OPOCOBECTHOM JpoOsieHnH OM3Heca — paclIipeHre OCHOBAHUH JIJIsl TPUBJICYEHHS K OTBETCTBEHHOCTH
BCEX KOHTPOJIUPYIOIIUX JIUI, He3aBUCUMO OT (popmanbHO#l addunmmpoBanHocTu. [lanpHeiiee pa3BuTHe
WHCTUTYTa, BEPOSATHO, MOWIET MO MYTH COBEPIICHCTBOBAHUS MEXAaHHU3MOB BBISBICHHUS KOHEYHBIX
O0eHedUIIMapoB, BKIIIOYAS UCTIOIB30BAHIE HHCTPYMEHTOB MEXKTYHAPOIHOTO MTPABOBOTO COTPYAHUYECTBA [2].
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V]IK 347.91/.95

HCK KAK TPOHECCYAJIBHOE CPEACTBO CYIEBHOM 3AIIIUTHI IIPABA B
POCCHUCKOM I'PA’KJAHCKOM ITPOLHECCE

A CLAIM AS A PROCEDURAL MEANS OF JUDICIAL PROTECTION OF ARIGHT IN
THE RUSSIAN CIVIL PROCESS

AHHOTaHHﬂ. HpI/ISHaHI/Ie rpaxxaaHnnHa Cy6”b€KTOM IMpaBa NpeArnojaaracT HaACJICHUC €ro KOMIIJICKCOM
OCHOBHBIX NpaB U O0OS3aHHOCTEH — OHU (OPMHUPYIOT OCHOBY YyYacTHsl JUIa B pazNUYHbIX chepax
obmiecTBeHHOM )u3HU. FOpunnyaeckoe opopmireHre 0cod0ro TrIia B3aMMOOTHOIIICHUH MEXY TPaskKJaHUHOM
U TOCYHAapCTBOM HPOUCXOAUT HYCPE3 IPAMOC 3aKPCIUICHHUC 3a HWHAUBHUIAOM COOTBCTCTBYIOLIUX IIpaB U
oOsi3anHOCTEH. KittoueBbIM cpeay 3THX MpaB BBICTYHAET MPaBO HAa CYACOHYIO 3alluTy, pealu3yeMoe, B
YaCTHOCTHU, ITOCPCACTBOM HCKOBOI'O ITPOU3BOJCTBA. CyH_[HOCTB HCKa KaK MpoHeCCyaIbHOIO MHCTPYMCHTA
packpbIBaeTcsl Ha OCHOBE MpaBoBbIX no3unuil Koncrurynuronnoro Cyna Poccuiickoit @enepanuu v aHanusa
HOPMATHUBHO-IIPABOBLIX aKTOB.

Abstract. Recognizing a citizen as a legal entity entails granting them a set of fundamental rights and
obligations—these form the basis for their participation in various spheres of public life. The legal
formalization of this special type of relationship between a citizen and the state occurs through the direct
assignment of corresponding rights and obligations to the individual. Key among these rights is the right to
judicial protection, which is exercised, in particular, through litigation. The nature of a claim as a procedural
tool is explored based on the legal positions of the Constitutional Court of the Russian Federation and an
analysis of regulatory legal acts.

KiaoueBble ciioBa: HCK, IIpaBO Ha Cy,Z[e6HYIO 3allUTy, MMpaBO Ha MNPCAbABIICHHUEC HCKa, Cy6’beI(TI>I
ImpaBa, mmpaBa U 06513aHHOCTI/I, IMpaBOBas MMO3HLHUA, ITPABOBBIC ITOCICACTBUA, CPEACTBO olecrieueHust InpaB u
3daKOHHBIX HHTCPECOB, OTKAa3 OT UCKA, OTKAa3 OT IIpaBa Ha 06pameHHe B Cy..

Keywords: claim, right to judicial protection, right to file a claim, legal entities, rights and obligations,
legal position, legal consequences, means of ensuring rights and legitimate interests, waiver of a claim, waiver
of the right to appeal to court.

ConmanbHBI  XapakTep BBICTYNAE€T OJHUM €3 OCHOBOIIOJATAMOIINX MPU3HAKOB TOCYIAapCTBA,
MIPEIIOJIAraoIINM OPUEHTAIINIO €r0 MOJUTUKU Ha (opMHUpOBaHUE YCIOBUHM, 00€CTIEUMBAIOIINX TOCTOHHYIO
KU3Hb U CBOOOJHOE Pa3BUTHE JIMYHOCTH, a TAK)KE MPU3HAHHUE TPaB M 3aKOHHBIX WHTEPECOB YEJIOBEKA B
KauecTBe BhICIIEH IeHHOCTH. [Ipu3HaHue rpakJaHrHa cyObEeKTOM MpaBa BIEUYET 3a co00il Ha/eJeHHe ero
KOMILIEKCOM OCHOBHBIX TPaB M 00S3aHHOCTEH, KOTOPHIE COCTABJISIOT OCHOBY €T0 y4acTHsl B OOIIECTBEHHOM
xu3Hu. FOpuanueckoe odopmieHHE B3aUMOOTHOIICHUH MEXKIYy TpakIaHUHOM U TOCYIapCTBOM
OCYIIIECTBJIISIETCSI TIOCPEICTBOM 3aKPEIJICHUS 3a rpakIaHaMH YKa3aHHBIX MPaB U 00s13aHHOCTEN. B 3T0M CcBsI3H
OCHOBHBIE TpaBa M OOSI3aHHOCTU MPEJCTABISIIOT COOON TEpBHUHYIO (OpPMY MPABOBOTO PETYIUPOBAHUS
MOBEJICHUS TPAKIaH, OTPAKAIONTYIO UX 00IIee FOPUINIECKOE TTOJI0KEHHUE B OOIIECTBE.

Heo0xonuMbIM ycIOBHEM CYIIECTBOBAHWS U PA3BUTHS MPABOBOM CHUCTEMBI SIBISIETCS peaU3allus
YEJIOBEKOM CBOMX TIpaB W CBOOOJ, KOTOPBHIE COUYETAIOTCS C HCIOJHEHHEM KOPPECTIOHIUPYIOMINX WM
obs3aHHOCTEH .

[TpaBo rpaxkaaH Ha CyAeOHYIO 3alTUTy TapaHTUPOBaHO YacThio 1 cratbu 46 Konctutyruu Poccuiickoit
Qenepauu U JETAIU3UPYETCST B TMOJOXKEHUSAX dYacTH 3 ['pakgaHCKOro MpolLecCyallbHOTO KOJeKca
Poccuiickoit ®enepanuu (nanee — ['TIK PD).

! Tocranosnenne Koncturynmonnoro Cyma Poccumiickoit ®emepammu ot 03.06.2004 Ne 11-I1. [DnexrponHsii pecypc].
URL:https://ksrf.ru (mata oopamenns 21.10.2025).
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OcHoBHast (hopMa rpaKIaHCKOTO TpoIlecca — HCKOBOE MPOou3BOoCTBO. OHO 0XBATHIBACT MOIABIISIONIEE
OOJIBITMHCTBO TPAKIAHCKHX Jell. Takum 00pa3oMm, Cy/1 Jalie BCero 00ecreunBaeT 3alluTy MpaB MOCPEACTBOM
MCKOBOTO Mpomu3BoAcTBa. [lo cyTh, rpaxmanckas mporeccyaibHas (opmMa BO MHOTOM MOBTOPSIET MCKOBYIO
(dbopMy 3aIIUThI TPaBa.

3amuTa mpaBa MOCPEACTBOM UCKa 001a/1aeT OTINYUTEILHBIMU YePTaMHU:

. CYIIECTBYET TpeOOBaHHE, OCHOBAHHOE HA HAPYIIEHHOM WJIM OCIIapUBAaeMOM IIpaBe, KOTOpPOe
JOJPKHO OBITh PACCMOTPEHO B YCTAHOBJIIEHHOM 3aKOHOM IOPSIZIKE, KaK TOr0 TPeOyeT CYLIHOCTbh UCKa;

. HaJIMYECTBYET CIIOP OTHOCUTENIBHO CYOBEKTHBHOIO IIPABA;

. MIPUCYTCTBYIOT JIBE CTOPOHBI, YbH HMHTEPECHl MPOTHUBOpEYAT APYr APYry, U 00€ CTOPOHBI

O6HaI[aIOT 3aKOHHBIMH ITOJJHOMOYMAMU JIS 3allIUThI CBOUX IIPpaB U UHTCPECOB B CyIIe6HOM IopsaKe.

Hck npezacraBisieT coO0N KIFOUEBOW MHCTPYMEHT JUISL MPOIECCYaTbHON 3aIIUThl HAPYIIECHHBIX WIIN
ocrapuBaeMbix mpaB. Croco0, MOCpPeACTBOM KOTOPOTO OCYIIECTBISIETCS 3Ta 3alluTa, ONpelnessercs Kak
uckKoBas (hopma.

HckoBas ¢opma 3amutel npusHaercs HauOonee 3p(GEeKTUBHON i HAJUIeKAIIETO0 PACCMOTPEHHS U
YPEryJIupoBaHus CIIOPOB C MOCIIEAYIOIIUM BEIHECEHUEM CYI€OHOI0 PELLIEHUS.

[IpaBoBbie TpeOoOBaHUsA, OTpakas OOBEKTUBHYIO HEOOXOIMMOCTh COLMAIBHOTO Pa3BUTHS,
HaIpaBJIEHbl Ha KOHKPETHBIX WHJMBUJOB M COLMalIbHbIE Irpynnbl. B cBs3u ¢ 3tuMm, kak ormeuaer E. C.
[Tameuyko, MEepBOCTENEHHON 3adadyeidl NpPaBOBOM CHUCTEMbl CTAHOBUTCS MHTErpanuus HOPMATHUBHBIX
MPEANUCAaHUIl U peajbHOr0 IOBENEHUS CYOBEKTOB, a TAK)KE COIJIACOBaHUE €€ BO3AEUCTBUSA C JPYTMMHU
COIMATIbHBIMU (PAKTOPAMU — MOJUTHIECCKUMH, SKOHOMUIECKUMH U MOpaibHbIMHE [4, ¢. 125-127].

[lenecooOpa3Ho mojjepkarh MO3ULMIO, BbickazaHHyio A. E. KopHuuyiikom, coriacHo KOTOpoi
JETEPMUHUPOBAHHOCTh YEJIOBEUECKOTO IMOBEACHHS OOYCIOBJI€HAa TEM, YTO OOBEKTHUBHAS CUTYyalHs
BBICTYIAET JIMIIb MPEANOCHIIKOM, a HE IPSIMON IPUYMHON BOJIEBOTO IIOBEICHUS MHANBU/IA.

OObekTHBHAs CUTyallds HE CHOCOOHAa aBTOMAaTHYECKH MPOBOIUPOBATH OMpPECIEHHbIE (HOPMBI
couuangbHoro mnoseneHus. [Ipexne 4em NnposBUTHCS BOBHE, OHAa JOJDKHA OBITh OCMBICIEHAa Ha YPOBHE
MH/IMBUYyaIbHOTO CO3HaHMS M BOJIM CYObEKTa, TpaHC(HOPMUPOBABUIMCH B KOHKPETHYIO JIMYHOCTHYIO
yctanoBKy. CormnacHo koHuenuuu A. E. Kopaudyka, ycraHOBKa TpeICTaBIIsIeT COO0M €TMHCTBO BOCTIPUHSTON
00BEKTUBHO CHTYallMU W HHAUBUIYAIbHOM noTpedHOCTH [3, ¢. 147-150].

BBuay oTcyTCTBUS JIETAIBHOTO ONPENETICHUS IOHATHS «MCK» B HAYYHOM IOpUANYECKON JTUTepaType
HEOJJTHOKPATHO MpPeIPUHUMAIIUCH MONBITKH chOPMYITUPOBATh €r0 YHUBEPCAIBHOE ONpEIeeHuE.

Taxk, B. B. EdumoBa TpaktyeT uck kak TpeboBaHue, oOpaméHHOE B Cy/, L€JIbI0 KOTOPOTO SIBIISETCS
3alllUTa CIIOPHOTO rpakaaHcKoro mpasa [ 1, c. 51-44].

N. A. Cobakun u WM. B. Ily3sipeB mnpeiaraloT paccMaTpuBaTh IOHATHE HCKa B KayeCTBE
KOMIUIEKCHOTO HHCTUTYTA, COYETAIOIIEr0 MaTEPUAIIbHO-IIPABOBBIE U MPOLIECCYANIBHBIE DJIEMEHTHI [6, €. 354—
360].

OTaenpHyIO IpymIly HCCIEI0BATENEH COCTABIISAIOT aBTOPBI, ONPEAEIISIOIINE UCK KaK CPEICTBO 3aIUThI
CyOBEKTHBHOTO TpakIaHCKoro mpasa. B wactHoctu, A. A. IlamranoBa oTMeuaeT, 4To Ha/IexKaIas 3ammra
IpaXJaHCKMX MpaB 00eCHEeUMBACT pealu3aliio OOJNBIIMHCTBA KOHCTUTYLIMOHHBIX MpaB U cBOOOMA, a B
MPOLIECCE TAaKOH 3aIUThI IPUMEHSETCS KOMILIEKC HOPM, OTIPEAEISIONINX COJIepKaHue MPaBOOXPAHUTEIbHBIX
mep [5, ¢. 57-61].

bonee KOppeKTHBIM NpPEACTAaBISIETCA OINpEAeTeHUEe HMCKa Kak TpeOOBaHMs O 3alluTe, peaan3alus
KOTOPOT'O OCYIIECTBIISIETCS OCPEICTBOM PACCMOTPEHUS U pa3pelIeHus 1eia B CyJeOHOM MOpsIKe.

Hck BbICTyNaeT mpolecCyadbHbIM CPEICTBOM CyIEOHOM 3allluThl HE TOJBKO CYOBEKTUBHOTO
IPaXJIaHCKOr0 MpaBa, HO U IPABOMOYMUM, BBITEKAIOIIUX U3 TPYIOBBIX, KWIMIIHBIX, CEMEHHBIX U HHBIX
MPaBOOTHOLIEHUH. B OTAENbHBIX cilydasx, NpSIMO MNPEAYCMOTPEHHBIX 3aKOHOM, HCK MOXET CIIYXHTb
CPEIACTBOM 3alllUThl IPAaBOMOYMI U B paMKaX YTOJIOBHBIX ITPABOOTHOLIEHU.

Takum oOpa3om, ompenesieHne HUCKa HUCKIIOYUTENIBHO KaK CpeICTBA 3allUThl CYOBEKTHBHOTO
IPa)JIaHCKOIO IIpaBa SIBJISIETCS HEMOJIHBIM.

CornmacHO MOJOXKEHHMSM HAay4YHOM FOPUAMYECKOW JINTEpaTypbl W IMPABOBBIM  IMO3ULUAM
Koncturynmonnoro Cyna Poccuiickoit denepanuu, UCK B IPakJIaHCKOM MPOLIECCE BBICTYHAET CPEICTBOM
CyIneOHOM 3allluThl TPAXKJAHCKUX MIPAaB U OXPaHIEMbIX 3aKOHOM HMHTepecoB. OH COAEPKUT MPOChOy HCTIA K
cyny:

. O NMPU3HAHUU IPABA;

. O MPUHYAUTEIBHOM MPEKPALICHUN HapYLIICHUH;
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o 00 YZOBJIETBOPEHUH MaTEpUAIbHBIX H/UIIM HEMaTepHaIbHBIX TPeOOBaHUI.

Hck chayXuT OTHpaBHOM TOYKOW CyAeOHOro pa30HpaTeNbCTBa: HAa OCHOBAaHMM 3asBJICHHOTO
TpeOoBaHUs CyJ BO30YXIaeT IMPOU3BOACTBO IO M€y, yCTaHAaBIMBaeT (aKTUUECKUE OOCTOSTENbCTBA,
OLICHMBAET JO0KAa3aTeJbCTBA M BBIHOCUT WTOTOBOE pELIEHHE. 3HAUEHUE MCKa MOXXHO pPacCMOTPETh IO
HECKOJIbKUM acIlleKTaM.

[IpaBoBasg 3ammra. Mck npenocTaBisieT BO3MOXHOCTbH BOCCTAHOBUTH HApYyLIEHHOE IPaBo,
IPEJOTBPATUTh €r0 HapylleHHe, NOOUThCS IOPUIUMYECKOro MpU3HAHMs IpaBa MO0 OCBOOOXKIEHHUS OT
OTBETCTBEHHOCTH.

OOGecneyeHue nmpaBoBoi onpeneaéHHocT. B cootBeTcTBrHM ¢ yacThio 1 crateu 38 ['TIK P, ctopons!
nporecca (UCTell ¥ OTBETYMK) IOCPEACTBOM MCKa YETKO ONPEEIIAIOT KPYT IPABOBBIX TPEOOBAHUHN U IOPAIOK
UX yJIOBJIETBOPEHHUS.

Perynaropnas ¢ysaknus. MickoBoe MpOHM3BOJICTBO CIIOCOOCTBYET (POPMHUPOBAHUIO €IUHOOOPa3HOM
IPAKTUKU IPUMEHEHHUs HOPM MaTepUaJIbHOTO MIPaBa, IIOCKOJIBKY CYA IIPH PACCMOTPEHUU JeJia OIMpaeTCs Ha
YCTaHOBJICHHBIE HOPMBI U IIPEJICTaBICHHBIE JI0KA3aTEIbCTBA.

[To obmemy npaBuily CyOBEKTHMBHOMY IPaBYy KOPPECIIOHIMPYET COOTBETCTBYIOIIAs OOS3aHHOCTD:
npaBy TpeOOBaTh COBEPILECHUS WM BO3JICPKAHUS OT ONPEACIIEHHBIX IEHCTBHI COOTBETCTBYET O0S3aHHOCTD
ucnoiHenus. [Ipy BOSHUKHOBEHUM IIPpaBa HAa UCK y 0053aHHOTO JIMLa (OPMUPYETCsI BCTPEYHOE COCTOSIHUE —
COCTOSIHUE OTBETCTBEHHOCTH, TO €CTh OJYUHEHHS BO3MOKHOH peann3alnny MPpUHYXKACHUS 10 TPeOOBAHHIO
UCTLA.

KOpuanueckoe cocTostHuE OTBETCTBEHHOCTH OTPAYKAET CYLTHOCTD IpaBa Ha UCK U IPEJCTABIIAET COO0M
HE OT/IeNbHOE MPABOOTHOLICHHE, a 0COOYI0 CTaJUI0 Pa3BUTHUS OOS3aHHOCTH. AHAJOTMYHO IMPABO HA UCK
BBICTYIIAET CTAJUEH pa3BUTHsI IIpaBa TPEOOBAHUS.

Takum 00pa3oM, HCK SIBJISETCS IMPOLECCYalbHBIM CPEICTBOM CYAECOHOW 3aIlUThl CYOBEKTUBHOIO
IpaXJaHCKOTO ITPaBa M CIIYKUT OTIPABHOM TOUKOH Cy1eOHOT0 pa30MpaTesbCTBA: HA OCHOBAHUH 3asBJICHHOTO
TpeOoBaHus CyJ BO30YyKIaeT IPOM3BOJCTBO, YCTaHABIMBACT (hakTHUYecKHe OOCTOATENbCTBA, OLCHMBAET
JI0Ka3aTeJIbCTBA U BBIHOCUT UTOIOBOE PEIICHHUE.
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MOHSITUE U IIPABOBASI IIPUPOJIA JTUIIEHNS POJUTEJILCKUX ITPAB
THE CONCEPT AND LEGAL NATURE OF DEPRIVATION OF PARENTAL RIGHTS

AHHOTaIIHH. B cratbe paccMaTpuBarOTCId OCHOBHBIC OCOOEHHOCTH H moaxoabl K ITOHHMMAHUEO
JUIICHUA POAUTCIBCKUX IIpaB B ceMEHOM IIpaBc. ABTOpaMI/I AHAJIU3UPYETCA 3 OCHOBHBIX moaxoaga Hu
O6’b$ICHSIeTCSI SHAYUMOCTb IMO3UMIHUU OIPCACIICHUA JIMIICHUA POAUTCIBCKHUX IIpaB KaK MCEPbI ceMeunHo-
HpaBOBOﬁ OTBETCTBCHHOCTHU.

Abstract. This article examines the key features and approaches to understanding the deprivation of
parental rights in family law. The authors analyze three main approaches and explain the significance of
defining deprivation of parental rights as a measure of family legal liability.

KiamoueBble ciioBa: JIHIIEHHE pPOAUTCIILCKUX IIpaB, MEpa CeMefIHO-HpaBOBOﬁ OTBCTCTBCHHOCTH,
CYOMHCTHTYT CEMEHHOTO TIpaBa, CIIocO0 3aIlUTHI ITPaB JCTEH, CAHKITHSI.

Keywords: deprivation of parental rights, measure of family legal liability, sub-institution of family
law, method of protecting children's rights, sanction.

JInmenue poaUTENbCKUX IIPaB SIBISETCS OJHOM M3 aKTyaJbHBIX TEM CEMEMHOro Ipasa. ExxeromHo
CyJlaMH pacCMaTpHUBAETCs OTPOMHOE KOJIMYECTBO CIOPOB MO 3TOMY Bompocy. Tak, mo naHHsM 3a 2024 rofn
poauTenbckux mpaB Obutk JmimieHbl 21,6 denoBek [1]. HecmoTps Ha TO, 4TO 3TOT MoOKaszaresib HUXKE IO
CPABHEHUIO C MPEAbIAYIIMMHU TOJaMHU, YUCIIO BCE PABHO BEJIUKO, TO3TOMY BOIIPOC O JIMILIEHUH MO-TIPEKHEMY
MHTEPECEH KaK B TEOPUH, TaK U HA ITPAKTHKE.

Ha Ham B3risiz, NOHATHE WIUIIEHUE POJUTENBCKUX MPaB» MOKHO PACCMAaTPUBAaTh B TPEX OCHOBHBIX
aCIeKTax:

1) Kak CyOMHCTUTYT ceMetHOro MpaBa;

2) Kak croco0 3amuThl IPaB JIETEH;

3) kaKk Mepy CeMeHHO-TIPaBOBOI OTBETCTBEHHOCTH.

[Tonxon, Mo KOTOPOMY JIMILIEHUE PACCMATPUBAETCS KaK CYOMHCTUTYT HOCUT YHCTO TEOPETUYECKUMN
xapakrep. HekoTopsle uccnenoparenu 1axxe CYMTAIOT, YTO JIMIIEHUE POAUTEIIBCKUX IIPaAB SABIIAETCS CEMEUHO-
MPaBOBBIM HHCTUTYTOM [2]. MBI ke He pa3zelisieM [aHHYIO TO3WIINI0, TOCKOJBbKY €CITU OOpaTUThCA K
cTpykType CemeliHoro konexkca P®, TO MOXHO yBHUIETb, YTO BOIIPOCHI JIMIIEHHUS POIUTENIBCKUX IIPAB
BKJTFOUEHBI B TJIaBY, OCBAMIEHHYIO TIpaBaM U 00s13aHHOCTSIM poauteneit [3]. [loatomy koppekTHee Ob1I0 ObI
NPU3HATH MHCTUTYTOM CEMEHHOIro IpaBa MHCTUTYT MpaB U 00S3aHHOCTEH pojuTenei u nereil, a JulieHue
POIUTENBCKUX TpaB KaK €ro CTPYKTYPHBIH 3J€MeHT, T.e. cyOuHcTuTyT. [lomaraem, 4Tro Takoe MecTo
00YCJIOBJIEHO JOBOJILHO MOAPOOHOM periiaMeHTalneil IpaBoOBBIX BOIPOCOB KaK JIUIIEHUS, TaK U OTpaHUYEHUS
ponutenbekux mnpas, Beap CK P® onpenenser u OCHOBaHHWS, W MOPSIOK JUIIEHUS U BOCCTAHOBIICHMS B
IIpaBax, a TAK)Ke MOCIIEACTBUS.

B cemeliHOM npaBe NOAX0/ K JIMIIEHUIO POJIUTEIBCKHUX MPAB KAK K HHCTPYMEHTY 3aLUThI HE SIBIISETCS
o0IIenpPUHATHIM. TeM He MeHee HEKOTOpbIe HccieloBaTeNnt Takue, kak JI. M. 3BsIruHieBa, CYUTAIOT JTUIIEHUE
CTpOToil Mepoill, HampaBJIEHHONW Ha OXpaHy HHTEPECOB HYXKAAIOIIUXCSH CYyOBEKTOB CEMEMHOro Ipasa,
HampuMmep, HecoBeplleHHOJeTHUX [4]. DOTo o00BsACHSAETCS TeM, YTO JIMIIEHHE pPOAMUTENbCKUX IIpaB
MIPUMEHSETCS. UCKIOYUTENBHO NPU MPOTHUBOIPABHBIX JEUCTBUSAX POAUTENIEH B OTHOLIEHUHU JETEW, U €ro
rJIaBHas LeJ1b — 3alllUTa 3aKOHHBIX [IPaB, HHTEPECOB M JIMUHOM O€30MaCHOCTH JeTeH.

JIOMUHUPYIOIIMM MOAXOAOM K OCMBICIICHUIO JIMIICHUS POJWUTEIBCKUX IIpaB SBJISETCA €ro
pacCMOTpEHHME B paMKax CEMEHWHO-IIPaBOBOM OTBeTCTBeHHOCTH. I.B. bimuseBa koHcTratupyer, 4TO
OOJIBIIMHCTBO UCCIEa0BaTeNel MPUAECPKUBAIOTCS JaHHOW MapaJurMbl, ONPEAesis JUIIEHUE POAUTEIbCKUX
IIpaB KaK MEpy CEMEWHO-IIPAaBOBOM OTBETCTBEHHOCTH, IIPUMEHSEMYIO B CIIy4ae COBEPLICHUS POAUTEIISAMU
MPOTHBONPABHBIX AesHUH [5]. JlaHHas mo3uIys npeacTaBiseTcs 000CHOBAHHOM, MOCKOJBKY MOHITHE MEPHI
OTBETCTBEHHOCTH B CEMEMHOM IpaBe 00J1aJaeT MIHMPOKUM TOJIKOBAHHEM, OXBAThIBas KAK 3aIlIUTHBIC (YHKIINH
10 OTHOLIEHUIO K JI€TAM, TaK U CAHKLIMOHHBIC ACIIEKThl B OTHOLLICHUHU POJUTEIICH.
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Kak ormeuaer C.B. Aranos, JMIIEHHE POIUTENBCKMX IpaB — 3TO MeEpa CEMEWHO-IIPaBOBOM
OTBETCTBEHHOCTH, TIPH KOTOPOH YTPAuyMBAIOTCS MPABOBBIC CBSI3U poauTeNss M pedéHka [6]. OcHOBaHHEM
MPUMEHEHHUSI 3TOH MeEphl SBISIETCS COBEPILICHHE CEMEMHOro MNpPAaBOHAPYILIECHUS, T.€. MPOTHBOMPABHOIO
MOBE/ICHUS POJUTENIS, COBEpIIaeMoro B hopme AeicTBust TnO0 Oe3AeiCTBUS U BEI3BAHHOTO €r0 BUHOM.

B KoHIIe KOHIIOB TaKoil ke NO3UIUK IPUEPKUBAETCS U 3aKkoHoAarenb. Tak, B 11.13 I1I1 BC Ne 44 ot
14.11.2017 yka3aHo, 4TO JIMIIEHUE POAUTEILCKUX IIpaB SBJISIETCA KpalHEW Mepod OTBETCTBEHHOCTH
poauTenel, KoTopasi MPUMEHSIETCSl CyIOM TOJBKO 32 BHHOBHOE IOBEJCHUE POAMUTENICH MO OCHOBAHMSM,
yka3zaHHbIM B cTatbe 69 CK P®, nepeueHb KOTOphIX siBisieTcs: ucuepnbiBatomiuM [7]. CornacHo cratbe 9
KonBennmu o mpaBax pebeHka, peOCHOK HE JODKEH OBITh paszllydeH ¢ POJUTEIISIMA NPOTHB WX BOJIH, 32
UCKITIOYEHHEM OTJIEIbHBIX CITy4aeB, KOria cyJ IpUHIUMAaeT TaKoe pelleHue B uHTepecax pedenka [8]. Jannas
HOpMa TOBOPUT O TOM, YTO JaX€ HA MEXKIYHApOJHOM YPOBHE MPUOPUTETHBIM SIBJISICTCS 3allUTa MpPaB U
UHTEpecoB peOéHKa. IMEHHO MOATOMY JIHMIIEHHUE POAUTEILCKUX MPaB paccMaTpUBAEeTCsS Kak KpaHss mepa
OTBETCTBEHHOCTH.

Jlnmienve poAUTENbCKUX MPAB XapaKTePU3YeTCsl HECKOIbKUMU CIelIU(PUUECKUMU aCTIeKTaMHU.

Bo-niepBbIX, OHO SIBIISIETCS TIEPCOHATBHBIM, MMOCKOJIBKY JIa)Ke MPHU JIMIICHUH TTpaB 000UX POIUTENCH,
mpoLeaypa NPOBOIUTCS HHAWBUYATbHO JUIS K&KIOTO POIUTENS U KaXKIOro peOeHKa.

Bo-BTOpBIX, B OTHOIIEHUM YCHIHOBJICHHBIX JETEH Takas Mepa HE NPHUMEHSETCS: BMECTO 3TOrO
MIPOUCXOAUT OTMEHA YCHIHOBJICHUS.

B-Tperbux, nuiieHue poauTEIbCKUX IMPAB OCYIIECTBIISIETCS B PaMKax HCKOBOTO IMPOM3BOJCTBA U
MHUIUUPYETCS] UCKIIIOUUTENBHO IO 00paIieHuto Jull, onpeaenéHubix ctatbeit 70 CK PO.

B-ueTBEpTHIX, NUIICHHE POAUTEIHCKUX MPAB BO3MOXHO JIMIIb B OTHOIICHUU HECOBEPIICHHOJIECTHUX
JEeTEN.

B-maTeix, nanHas Mepa MOKET ObITh MPUMEHEHA CTPOTO K ONpeeIEHHOMY CyOBeKTY — poauTessiM. B
MIPOYEM, €CIIM paccMaTpUBaTh CEMEITHOE MPaBO B LIEJIOM, TO MOXHO 3aMETUTh, YTO K CEMEMHO-IIPaBOBOMU
OTBETCTBEHHOCTH ITPUBJICKAIOTCS JIUIIB CIEIHUATbHBIE CYObEKTHI.

TakuMm 06pazom, MOKHO MPUNTH K BBIBOAY, YTO HAanOOJIee TOYHBIM MTOAXO0JI0OM SIBJISIETCSI pPACCMOTPEHUE
JUIIEHUST POJAUTEIIbCKUX MPaB KaK MEpPy CEMEHHO-TIPABOBOM OTBETCTBEHHOCTH, IMTOCKOJIBKY B 3TOM CJydae
Hau0OoJjee MOJHO PACKPBIBAETCS CYIIHOCTh STOM CAaHKIIMU U CBS3aHHBIX C Hel mpaBoBbIX HOpM. [Ipouenypa
JUIIEHUsT JTIOBOJIBHO MOAPOOHO periameHTHpoBaHa CeMEMHBIM KOJEKCOM U HMEET psll OCOOCHHOCTEH,
KOTOpBIE€ OBLITN pacCMOTPEHBI B HACTOAIIEH cTaThe.
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OI'PAHUYEHHAS BMEHSAEMOCTD ITPU YBUHCTBE MATEPHIO
HOBOPOXIEHHOI'O PEBEHKA

LIMITED RESPONSIBILITY IN THE MURDER OF A NEWBORN CHILD BY A MOTHER

AHHOTaIlI/IH. B paMKax I/ICCJIe,HOBaTeJIbCKOﬁ pa6OTBI MMOAHUMAIOTCA BOIIPOCHI OIIPECACIICHUSA CTCIICHU
BMCHACMOCTH JKCHIIWHBI ITIpH COBCPIICHHUU [MPECTYIUICHUA, CBA3AHHOIO C Y6HﬁCTBOM MaTepbio
HOBOPOXKIACHHOT'O pe6eHKa. ABTOp HUCCICAYCT PA3JIMYHBIC BUABI IIOCTPOAOBBIX ICUXUYECKUU paCCTpOﬁCTB,
OTMe€Yasi, YTO 3a4acTyl0 UMEHHO TaKHe paccTpOMCTBA SBISAIOTCA NMPUUMHON yOuiicTBa HOBOpOKIeHHOro. B
paMKax pa6OTBI NPOBCACH AHAJIN3 TCPpMHUHA «OI'paHUYCHHAsA BMCHACMOCTL» MW JdHBI PECKOMCHAAUHWUU II0
OIMPECACIICHUIO YKA3aHHOT'O MMOHATHA Yy ) KCHIIIWH.

Abstract. This article examines the key features and approaches to understanding the deprivation of
parental rights in family law. The authors analyze three main approaches and explain the significance of
defining deprivation of parental rights as a measure of family legal liability.

KaroueBnle cJioBa: BMCHSIEMOCTD, OrpaHN4YCHHAasA BMCHSICEMOCTD, MMpECTYIIICHUA IIpOTUB
HCECOBCPIHICHHOJICTHUX, ICUXUYICCKOC paCCTpOﬁCTBa, MMOCTPOAOBBIC paCCTpoﬁCTBa

Keywords: deprivation of parental rights, measure of family legal liability, sub-institution of family
law, method of protecting children's rights, sanction.

AKTYyaJIbHOCTb.

CoBpeMeHHOE YrOoJOBHOE IMpaBO 3HAET KakK MpPOCTble, TaK M MPUBUIETUPOBAHHBIE COCTaBbI
npectyruieHnid. OTandreM NPUBUIIETHPOBAHHBIX COCTABOB BHICTYIAET CHUKEHHAsI OOIIIECTBEHHAS OTIACHOCTh
MIPECTYIUIEHHUS, a CIIEZIOBATEIbHO 0o0Jjiee MSATKOE YrOJIOBHOE Haka3aHUE, KOTOPOe TPO3UT MPECTYNHUKY IPH
coBeplleHUH Takoro JesHud. Tak, crtates 106 VYromoBHoro koaekca Poccuiickoini @enepanun
MpelyCMaTpUBaeT YTOJIOBHYIO OTBETCTBEHHOCTh 3a YOWNCTBO MaTepbl0 HOBOPOXKIEHHOIO pebdeHKa B
COCTOSIHMM TCUXOTPAaBMUPYIOLIEH CUTYALMHU WK MPU HAJTUYUH IICUXUYECKOTO PacCTPOMCTBA, KOTOPOE MpHU
ITOM HE MCKJIFOYaeT BMEHSIEMOCTH CyObekTa mnpectymieHus [1]. KimroueBbiM GakTopoM Juts KBATU(PHUKAUH
YKa3aHHOTO JEsHUSl BBICTYNAeT MCUXMYECKOE COCTOSTHUE MaTepd NpPH COBEPIICHUH NPECTYIUICHUs, B
YaCTHOCTH HAJIM4YUE€ WM OTCYTCTBHE y HEE IOCJIEpPOJOBOrO0 ICHUXHYECKOTO PAacCTPOWCTBA. YKa3zaHHOE
MIOJIOKEHHE JIOKUTCSI B OCHOBY TPOBEJICHHSI CyI€OHOM MCUXO0JIOr0-TICUXUATPUIECKON SKCIIEPTU3bl U UMEET
COOCTBEHHBIE TCUXHATPUUYECKHE OCOOEHHOCTH, KOTOPHIE MBI PacCMOTPUM B JIaHHOM HCCIEI0BaTEIbCKOM
pabote. bomee Toro B paMkax IaHHOW HCCIEIOBATEIbCKONW pabOThI HEOOXOAMMO PAacCMOTPETh oObIee
MOHSATUE OrPAHMYECHHONM BMEHSEMOCTH MU OTMETUTh KPUTEPUU OLEHKH IICUXOJOTHMYECKOTO COCTOSHMS
KEHIIMHBI B MOMEHT COBEPILIEHHUS MPECTYIUICHUs, CBA3AHHOTO C MPUYMHEHHEM Bpela HOBOPOKICHHOMY
peOeHKy.

MeTtoanl uccaen0BaHusl.

B pamkax uccienoBarensCkoi paboThl UCTIOIB30BaHbI PA3IMYHbBIC METOIbI HAYYHOTO HCCIICTIOBAHUSI.
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Tak, KJIFOUEBBIM METOJIOM HCCJICIOBAHUS B JaHHOU paboTe sABiIseTcs aHAMM3. B kadecTBe 0ObekTa aHanmmsa
WCIIOJIB30BaHbl MaTepHallbl HAay4HBIX W3BICKAHWI, a TakKKe ITOJIOKEHUsS HOPMAaTUBHO-TIPABOBBIX aKTOB
Poccuiickoit ®@enepanuu. K 4uciy OCHOBHBIX METOJOB HCCIEAOBAHHUSI TAK)KE OTHOCUTCS CPAaBHHUTEIIBHO-
MIPaBOBOM METOJ, KOTOPBIN MMO3BOJIMII HAM BBIICIUTh XapaKTEepPHbIE YePThl 00BEKTa HCCIEAOBAHMS, a TAKKE
(bopManbHO-IOPUINIECKUN METOI.

Pe3yabTaTsl HCCIe10BAHUS.

B nepByro odepenp HaMm cClenyeT YAEIUTb BHUMAaHHUIO BOIPOCY O IOHATUU IIOCIEPOAOBOIO
MICUXUYECKOTO paccTpoiicTBa. Tak, MOJ TaKUM PAcCTPOMCTBOM IPUHATO NOHUMATh CIEKTP COCTOSIHUM,
BO3HUKAIOIIMX Y KEHILHUH I10CJIE POAOB (OT HECKOJIBKUX JHEH J10 F0J1a), XapaKTEPU3YIOLIUICS BbIPAKEHHBIMU
W3MEHEHUSMHU HACTPOEHHUs, NOBEACHUS M MbIIUIEHUsA. B Hacrosuiee BpeMs HOPUHATO BBIACIATH TPHU
IICUXUUYECKUX COCTOSIHUS, KOTOPBIE OTHOCATCSA K MOHSTHUIO IOCIEPOJOBOIO IICUXUUECKOT0 paccTpoiictBa. K
HUM OTHOCSITCS: IOCIEpOAOBas XaHApa, IOCIEPOJOBAs JENPECCHUs M OCTPBIM MOCIEPOJOBOM IICHUXO3.
CogepliiieHue MpecTyIIeHUs, MpeycMOTpeHHOTo ctatbel 106 YronosHoro koaekca Poccuiickoit @enepanuu
XapaKTepHO VI IBYX MOCIEAHUX COCTOSIHHUM, KOTOPBIE MBI PACCMOTPHUM OoJiee MOIPOOHO.

Tak, mox mocyiepooBol Jenpeccueil NpUHATO NOHUMATh TSXKEJI0€ PACCTPONMCTBO ICUXUKH MaTepu
HOBOPOXKJEHHOTO pebeHKa, KOTOpOE BBIPAKAETCS B HECKOJIBKHX KIIOYEBBIX ocoOeHHocTei. K Takum
0COOEHHOCTSIMH CJIEyeT OTHOCHUTD:

- OLIYIIEHUE MTOAABICHHOCTH, KOTOPOE KEHIIMHA UCIIBITHIBAET HA IOCTOSIHHOM OCHOBE;

- 6e3paznuune Ko BCEMY, B TOM YHCJIE K HOBOPOXKACHHOMY PEOEHKY;

- OBICTPYIO YTOMJISIEMOCTD;

- IOHM>KEHHYIO CaMOOLIEHKY U IOCTOSIHHOE YyBCTBO HEYBEPEHHOCTH;

- CTpaxu B OTHOIICHUU ceOs U HOBOPOKIACHHOTO PeOeHKa;

- OLIYIICHHE BUHBHI [2].

Takxe OIHUM U3 TPEBOXKHBIX COCTOSHUW IPHU MOCIEPOAOBON AEMPECCHM BBICTYNAET HAJIUYHUE Y
MaTepU CYUUUJAIbHBIX MbICHeH. OTMETHM, YTO HEpEIKHUT Cilydad, KOTJa >XEHIIMHA, HaxoJsdulascs B
COCTOSIHMM MOCIEPOJOBOM AECTIPECUU, TPUHUMAET PEIICHUE YIUTH U3 KU3HU, IPU 3TOM YKa3aHHOE COCTOSIHUE
4acTO COMPOBOXK/IAETCS KEeTaHUEM MPUUUHUTH CMEPTh U CBOEMY PEOEHKY.

[TocnepoaoBoii Ncuxo3 npeacTaBiseT co0oi KpaHe TAXKeNI0e COCTOSTHUE ) KEeHIIUHBI Iocie poaoB. [To
CTaTUCTUKE TSDKENblE MaHWM, JIOCTUTaIOLIUe CTENEeHM IICHX03a, CIY4aloTCsl B CPEAHEM y 2-X POKEHUI] U3
TBICSIYM, @ U3 BCEX 3apErMCTPUPOBAHHBIX IICHUXMYECKHX PACCTPOMCTB y KEHIIMH IOCIEPOJOBOH IICHX03
nocturaer 9% [3]. IlocnepomoBoil MCUX03 YAcTO MyTalOT C OOBIYHBIM OHIOJSPHBIM adHEeKTHBHBIM
paccTpoiicTBOM, OJTHAKO, YKa3aHHOE IICUXUYECKOE PacCTPOMCTBO UMEET COOCTBEHHBIE CUMIITOMBI, KOTOPbIE
CBUJETEIBCTBYIOT O TSKEJIOM IICUX0-IMOLIMOHAIIBHOM COCTOSIHMM KEHIIKHBI T10CJIE POJIOB.

K cumnromam 1ociepooBoro NCUXMUECKOT0 pacCTPONCTBA MOYKHO OTHECTH CIENYIOIIEE:

- HaJIM4Ke y KEHIIUHbI OECCOHHUIIBI, a TAKXKE MOBBIIIEHHBIN YPOBEHb TPEBOKHOCTH U HEBPO3;

- IOHM>KEHHAs1 CAMOOLICHKA;

- pa3BUTHE MATOJIOTUYECKOTO COCTOSHUSI MOAO03PUTEIBHOCTH, KOTOPOE TPAHUYUT C apaHOUAATIbHBIM
pacCTpONCTBOM;

- (hopMHpOBaHHE y KEHIIUHBI CBEPXIIEHHBIX UJEH, B TOM YHCJE O COCTOSHUU 37J0pOBbsS peOeHKa (K
IPUMEPY, KEHIIMHA MOXKET TyMaTh, YTO €€ PeOCHOK HEU3IEYMMO OO0JIEH);

- CITyTaHHOCTb CO3HAHUS U JI€30PUEHTALINS;

- COCTOSIHUE MaHWY;

KpaiiHeil cTeneHbio MpOsBIEHUS MOCIEPOJOBOIO ICHUXO0351 BBICTYNAET MOSIBICHHWE HUMIIEPATHUBHBIX
rajuntonMHanuii (Haubosee yacto cinyxoBbix). K npumepy, *eHIMHA MOXKET BEPUTh B TO, YTO B €€ peOeHKa
BCEJIUJICS 3JI0M TyX.

VYkazaHHOe COCTOsSIHUE 0€3 JOJKHOTO JIEYCHHUs 3a4acTyl0 MOXKET NMPUBOJIUTH K JKEJTaHWIO HAHECTH
peOeHKy Bpel WM BOBCE YMEPTBUTH peOeHKa.

Cnepyer TOMHMTb, 4YTO YTOJIOBHas OTBETCTBEHHOCTb 33 COBEpIICHHE MPECTYIJICHUS,
peAyCMOTpEeHHOro ctathedl 106 YTOI0BHOrO KOAEKCa, HACTYNAET TOJIBKO B TOM CIydae, €CIM yYKa3aHHbIE
BBIIIIE ITOCJIEPOIOBBIE PACCTPOMCTBA HE NCKIIIOYAIOT BMEHSIEMOCTH XKEHILMHBL. B IpOTUBHOM citydae €if MoryT
OBITh Ha3HAYEHBI MEPBI MPUHYAUTEIBHOTO JIedeHHs. OTMETHM, YTO Ha YKa3aHHBIE BOIIPOCHI JOKHA OTBEYATh
cyaeOHast ICUX0JI0Tro-TIICuXUaTpuyecKast SKCIepTH3a.

K nHanbosnee yacTo cTaBsAIMIMMCS Tepel IKCIEPTOM BOIIPOCAMH CTAHOBSTCS CIIEIYIOIIHUE:

- HaJIM4Ke y KEHIIHUHBI ICHXUYECKOr0 PAacCTPONCTBA MIIM UHOTO O0JIE3HEHHOTO COCTOSIHUS IICUXUKU;

- HAxXOXXJEHHUE >KECHUIMHBl B MOMEHT COBEPIIECHUS MPECTYIUIEHHS B COCTOSIHUM IICUXMUYECKOTO
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paccTpoiicTBa, KOTOPOE IPH 3TO HE UCKIIIOYAET BMEHSIEMOCTH;

- CBSI3b MEXK]ly ICUXMYECKUM PACCTPONCTBOM KEHIIMHBI U POJIAMHU;

- OCO3HaHHWE JKCHIIMHOM (PaKTHUECKOro XapakTepa CBOMX JCHCTBUH, a TakKe MX OOIIECTBEHHOU
omacHocTH [4].

Cnenyer OTMETHTb, YTO OCHOBY CYJIEOHOHM IICHXOJIOIO-TICUXMATPUUYECKOM SKCIIEPTH3bl B paMKax
paccieioBaHus MIPECTYIUICHUS, CBI3aHHOTO ¢ YOMNHCTBOM MaTepbi0 HOBOPOXKJIEHHOTO peOeHKa, COCTaBISET
BOIIPOC O IICUXOJOTMEUCKOM COCTOSIHUM JKEHIIMHBI B MOMEHT €ro cosepuieHHs. C TOUKM 3peHMs
COBPEMEHHOI0 MPaBa HKCIEPTH3a B MIEPBYIO OUEPEdb JTOJIKHA PElIaTh BOIPOC O BMEHIEMOCTH KEHIIMHBI B
MOMEHT COBEpIICHHS MpecTymieHus. HamoMuum, 4to mpu yOuiicTBE MaTepbl0 HOBOPOXKIECHHOTO peOeHKa
pedb HIET O TaKOM COCTOSHMM, NPU KOTOPOM IKEHIIMHA HAXOJWUTCA B HCKaXEHHOM BOCIPHUSATUU
JNENUCTBUTEIILHOCTH, OJTHAKO, HE B COCTOSIHUM I10JIHOM HEBMEHSEMOCTHU.

B ykazaHHOM ciy4yae MNpeaCTaBis€TCsA, YTO peyb HAET O MOHATUU OrPAHMYEHHOM BMEHSEMOCTH.
YKkazaHHOE MMOHATUE YaCTO UCCIIEAYETCS B FOPUIMUECKOM TUTEpaType MPUMEHUMO K HCCIIEIOBAHUIO YOUNHCTBA
HOBOpOXIeHHOTO pebenka. Tak, k mpumepy, 3bikoB [[.A. m CaBun A.A. mpenjararoT ONpPEICIAThH
OTpaHUYEHHYIO BMEHSIEMOCTh B YKa3aHHOM CJy4ae KakK: CMST4arollee OTBETCTBEHHOCTh OOCTOSITEIHCTBO,
OTpakarolllee MCUXUYECKOE COCTOSIHUE MPECTYITHUKA B MOMEHT COBEPLIEHUS MPECTYIUICHUS], KOTJ1a OH HE 10
KOHIIa MOT OCO3HaBaTh (JaKTHUECKUI XapaKTep U MOCIEACTBUS COOCTBEHHBIX JICHCTBHA.

OTMeTUM, YTO MOHATUE OrPAHUYEHHOM BMEHSEMOCTH SBISETCA JOCTATOYHO MAJIOM3YYEHHBIM B
pamMKax COBPEMEHHOM IOPHAMYECKON HayKH. YKa3aHHOE OOCTOSITENLCTBO IPENONPEEISET ONpeEICHHbIE
CJIO)KHOCTH C BBIJCJIICHUEM KpPUTEPUEB OLEHKH TAaKOrO0 COCTOSIHUSA, YTO B CBOKO OY€pEelb HEraTUBHO
OTpaykaeTcs Ha Mpolecce KBATU(UKAUT MPECTYIUICHUH, TI€ 3HAYUTEIBHYIO YaCTh PAcCIeJOBAHNS 3aHUMAET
penieHrue Bompoca 0 BMEHSIEMOCTH IpecTynHuka. [Ipu 3ToM coBpeMeHHbIE aBTOPbI MPEAIaratoT BbIACIATh
cpa3sy JIBa KJIIFOYEBBIX KPUTEPHS OTPAHUYEHHON BMEHAEMOCTH: FOPUINYECKUN U MEIMIMHCKHI. Kak oTMedaroT
3bikoB J[.A. u CaBuH A.A.: «lOpuanyeckuili KpUTEpUii, MOXKHO CKa3aTh, XapaKTEPU3YETCs JIUIIb «HETIOJTHOU
Mepoi» 0CO3HaHMS (PaKTUUECKOTO XapaKTepa U 00IECTBEHHOM OaCHOCTU CBOETO JIESHUS WK PYKOBOJCTBA
CBOMMHU IOCTYNKaMU. MEeIUIIMHCKUNA KPUTEPUN OTINYAETCS TEM, YTO MPU OIPAHUYEHHON BMEHSEMOCTH CY]1
OTpeseNsieT IMCUXUUECKUE AHOMAIMU CpeAu XPOHMUYECKUX U BPEMEHHBIX ICHUXMUYECKHUX PacCTPOUCTB,
caboyMusi U MHBIX OOJIE3HEHHBIX COCTOSHUM TMCHUXHMKH. Takoe COCTOSIHME JHIIa B MOMEHT COBEPILIECHHS
OOIIECTBEHHOI'O OMACHOTO AESIHUS CBUIETENILCTBYET O BOZMOKHOCTH OCO3HABaTh (PaKTUUECKUN XapaKTep U
OOIIIECTBEHHYIO OITACHOCTh CBOETO MOBEEHHSI TMO0 PYKOBOIUTH UM» [5].

TakuM o0pa3oM, MOKHO OTMETHTh, YTO Ul ONpEAESICHUs] KpUTEPUEB OrPaHUYEHHOW BMEHSIEMOCTH
KEHIIMHBI B MOMEHT yOMIICTBa HOBOPOXKJIEHHOTO peOeHKa, HEOOXOJMMO BBISIBUTH J1BAa 00CTOSTENbCTBA. Bo-
IIEPBBIX, YCTAHOBUTh y HEE HAJIMYME BPEMEHHOI'O IICHXUYECKOIO PACCTPOMCTBA, CBSI3aHHOIO C POXKICHHUEM
pebenka. Bo-BTOpBIX, ONPeeTUTh CTENEHb BO3MOKHOCTH OCO3HAHUS CBOUX JIEHCTBHI B MOMEHT COBEPILLICHUS
MIPECTYTUICHHUS.

3akiaro4eHue.

OpnHolt U3 3aa4 paccieI0BaHus IPECTYIIEHUS, CBA3aHHOIO C YOMICTBOM MaTephi0 HOBOPOXKIEHHOTO
peOeHKa, BBICTYIAET yCTAaHOBJICHNUE CTENIEHN BMEHSEMOCTH KEHITMHBI B MOMEHT COBEPIIECHUS MTPECTYIUICHHUS.
Tak, B COBpEMEHHOIN IOPUINYECKON HAyKE CYIIECTBYET MOHATHE OTPAaHUYEHHOW BMEHSIEMOCTH, KOTOpPOE
OTpa)kaeT NCUXMUYECKOE COCTOSHME MPECTYITHMKA B MOMEHT COBEpIIEHUs npectymieHus. llpencrasnsercs,
9yTO JUIsl KBalM(pUKAIUU yOWHCTBA MaTepbl0 HOBOPOXAEHHOIO peOeHKa OoJIbIIoe 3HAuY€HUE HUMEET
YCTaHOBJIEHHE KPUTEPUEB OIPAaHUYEHHON BMEHSIEMOCTH, K KOTOPBIM MOKHO OTHECTH HAJIMYHUE TICUXUYECKOTO
pacCcTpOKCTBA, CBA3AHHOTO C POJAOBON JIESATENBHOCTBIO, & TAK)KE HEBO3MOKHOCTD JKEHIIMHBI B TIOJIHOM Mepe
0CO3HaBaTh XapaKTep COOCTBEHHBIX JIEHCTBUN B MOMEHT COBEPILIECHUS MPECTYIIIICHHUS.
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VJIK 34
K BOITPOCY O IPUMEHEHNM AHAJIOTMH B YTOJIOBHOM 3AKOHE

ON THE QUESTION OF THE APPLICATION OF ANALOGY IN CRIMINAL LAW

AHHOTaHI/[SI. CraTbsa IIOCBAIIICHA aHAJIM3Y HpO6J’IeMBI IIPUMEHCHUS aHAJIOTHH B YI'OJIOBHOM IIPpaBE
Poccun. HecmoTpst Ha mpsiMoil 3aKOHOJATENbHBIN 3alpeT, 3aKperyieHHb B 4. 2 c¢r. 3 YK P®, Bonpoc o
AOIIYCTUMOCTH aHAJIOTHM HPOAOJIKACT BBIZBIBATH OXKHUBJICHHBIC IUCKYCCHH B Haquoﬁ cpeac. B pa60Te
paccMaTpruBarOTCA HCTOPUYCCKHUEC ACICKTbI INPHUMCHCHHA AHAJIOTMU B OTCUYCCTBCHHOM  YI'OJIOBHOM
3aKOHOAATCJIIbCTBC, AHAJIM3UPYHOTCA COBPEMCEHHBIC ITOAXO0AbI K IOHUMAHHIO 3aIlIpeTa aHAJIOTHHU, HCCICAYIOTCS
HpO6JI€MHI)I€ 30HBI IIPABOIIPUMCHCHUA, TAC aAHAJIIOTHA (baKTI/I‘IGCKI/I IpoaoJKACT HUCIOJb30BAaTLCA B
JIATCHTHBIX (I)OpMaX. ABTOp NpUXoauT K BBIBOAY O HeO6XO,Z[I/IMOCTI/I COXpaHCHHA 3allpC€Ta aHAaJIOIMM KakK
BaKHEHIIE TapaHTMM MPUHLMIIA 3aKOHHOCTH, HO TpU 3TOM OOOCHOBBIBAET HOTPEOHOCTH B
COBCPHICHCTBOBAHUU 3aKOHO,I[aTCJ'ILHOI7I TEXHUKHN N 0(1)I/II_II/IaJ'IBHBIX CII0Cc000B TOJIKOBAaHUS AJI ITPCO JOJICHUA
po0OEeJIOB B YTOJIOBHO-IIPABOBOM PETYINPOBAHHH.

Abstract. This article analyzes the problem of applying analogy in Russian criminal law. Despite the
direct legislative prohibition enshrined in Part 2 of Article 3 of the Criminal Code of the Russian Federation,
the question of the admissibility of analogy continues to generate lively debate in the academic community.
This paper examines the historical aspects of the application of analogy in Russian criminal law, analyzes
modern approaches to understanding the prohibition of analogy, and examines problematic areas of law
enforcement where analogy continues to be used in latent forms. The author concludes that the prohibition of
analogy must be preserved as the most important guarantee of the principle of legality, but also substantiates
the need to improve legislative techniques and official methods of interpretation to overcome gaps in criminal
law regulation.

KuiroueBble ci10Ba: aHanorvs 3aKOHA, aHAJIOTWA IPaBa, YrOJIOBHOE IMPABO, NMPUHLUII 3aKOHHOCTH,
npoOeJIbl B IIpaBe, TOIKOBAHUE YTOJOBHOTO 3aKOHA, IpecTynHOCTh AesHus, hullum crimen sine lege.

Keywords: analogy of law, analogy of law, criminal law, principle of legality, gaps in law,
interpretation of criminal law, criminality of an act, nullum crimen sine lege.

BBenenue

[IpoGnema mpuMeHEHHsI aHAJIOTHU B YTrOJIOBHOM IPaB€ OTHOCHUTCS K UYUCITY «BEYHBIX» BOIPOCOB
opuanyeckod Hayku. Ha mpoTsbkeHMM Bce HUCTOPUM  pa3BUTUSL  OTEUECTBEHHOIO  YTOJOBHOTO
3aKOHOJATEIhCTBA OTHOLIEHHE K ATOMY MHCTUTYTY MEHSJIOCH OT MOJHOTO MPHU3HAHUS 10 KAaTETOPUUYECKOrO
3ampera, 4yTO OTPaKajJo HE TOJBKO SBOJIOLUIO MPABOBOM JOKTPUHBI, HO M H3MEHEHUS B COIMAIbHO-
MOJUTUYECKOM KOHTEKCcTe. CeromHs, B yCIOBUAX JACHUCTBHS YTOJMOBHOrO kojaekca P 1996 rona, u. 2 ct. 3
KOTOPOT'0 YCTaHABIMBAET UMIIEPATUBHBIN 3aMIPET HA IPUMEHEHHE YTOJIOBHOI'O 3aKOHA 110 aHAJIOTUH, Ka3aJIoCh
OBI, BOIIPOC JOJKEH OBITH 3aKphIT. OJHAKO HAy4YHBIE JUCKYCCHH HE TOJBKO HE MPEKpaIlaroTcs, HO U
MpHOOpeTaloT HOBOE M3MEPEHHE: HCCIIEeNOBaTeNId BCE dalle oOpaliaroT BHUMAaHHE Ha JIATEHTHBIE (OPMBI
aHaJIOTUH, CKPBIBAIOILIMECS MO/ BUJIOM PACIIUPUTEIHHOTO WM TEJIEOJIOTMYECKOT0 TOJIKOBAHUS, a TaKXKe Ha
(haKTUYECKOE HCIIOTH30BAHKIE AHAJIOTUU B CMEXKHBIX OTPACISX — YrOJIOBHOM IpoIiecce, Te IPSIMOM 3ampeT
OTCYTCTBYET.

[{enp HAcTOAIIEH CTaThU — KOMILJIEKCHBIM aHAINU3 MPOOIeMbl MPUMEHEHUS! aHAJIOTHU B YTOJIOBHOM
3aKOHE, BKJIIOYAIONIMN HMCTOPUKO-TIPABOBOM AKCKYPC, JOKTPUHAIBHBIA aHAIM3 JICHCTBYIOIIETO 3aIpeTa,
BBISIBJICHHE  MPOOJEMHBIX  30H  MPAaBONPUMEHEHHS W (QOpPMYIHMpPOBaHHE  TMPEAJIOKEHUH IO
COBEPILIEHCTBOBAHUIO 3aKOHOIATEIbHOM periaMeHTaluu.

1.AcTopnyeckue acneKTbl HHCTUTYTA aHAJIOTHH B 0T€4eCTBEHHOM Yr0JIOBHOM IpaBe.

1.1. lopeBO/IIOLMOHHBII NEPUOI.

Uctopus npumMeHeHus: aHaIorud B PoccuM HaCUMTHIBAET HECKOJIBKO cTosieTuid. Hadamo mumpokomy
NPUMEHEHHIO 3TOT0 MHCTHUTYTA IOJIOKWIA cyneOHas pedopma 1864 rona. B mepuon neiictBusi cyneOHBIX
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ycTaBoB 1864 roja aHamorus 3aK0Ha U aHAJIOTHUS MTPaBa MPUMEHSIINCH 10CTaTOYHO MUPOKO. McTopuku 0co60
BBIJICJIAIOT 3TO BpeMsl Kak IEpUOJl OCMBICICHHOIO NMPUMEHEHUS] aHAJIOTUH, KOrJa OHa Oblia OQHUIMAIBHO
paspeleHa 3aKOHOM U aKTHBHO MCIOJIb30BAJIaCh HA IPAKTHKE.

B XIX Beke k anasoruu npuberaiu B ciydasx, KOrjia OTBETCTBEHHOCTb 3a TO WJIM MHOE IPECTYITHOE
IIOBE/ICHUE HE IIpelycMaTpuBajach HOpMaMM JEHCTBYIOIIETO YIOJOBHOIO 3akoHa. [Ipm 3TOM BakHO
OTMETUTh, YTO NPUMEHECHHE AHAJIOTMU HE PAacCMAaTPUBAIOCh KaK HAPYIIEHUE IPHUHIMINA 3aKOHHOCTH —
HAIpPOTHB, OHO BOCIPHHUMAJIOCh KaK €CTECTBEHHBIH CIOCOO BOCHOJHEHHUS HEU30€XKHBIX MPOOEIIOB B
3aKOHOJAATEIILCTBE.

1.2. CoBerckuii nepuos.

CoBeTckuil nepuoja cTall BpeMEHEM Kak Haumboiee HIMPOKOro IPUMEHEHMs aHAJIOTUH, TaK U
MOCTENIEHHOT0 0TKa3a oT Hee. MHCTUTYT aHanoruu ObL1 3aKpeIuieH B IIEPBOM COBETCKOM YTOJIOBHOM KOJIEKCE
1922 roga u coxpaHsuicd B HoOcienyroIuX Koaupukanusax. PykoBojsimue Havana IO YroJIOBHOMY IIpaBy
PC®CP 1919 roga BooOrie He 3HANIM MPUHIHUIA «HET MPECTYyIJIeHUs 0e3 yKa3aHWs Ha TO B 3aKOHE», UTO
OTKPBIBAJIO IHUPOKUI MPOCTOP VI CYAEHCKOIO YCMOTPEHHS.

Oco0eHHO aKTUBHO aHAJIOTUs PUMEHSIIACH B CIIOXKHbBIE [IEPEXOHBIE IEPUO/IBI: B TObl PEBOJIIOLINH,
I'paxknaHckol BOMHBI, IIEpPBBIE OTalbl IOCTPOCHMSI COBETCKOIO TIOCYyAapcTBa, B Iepuor Benukoii
OreyecTBEeHHON BOWHBI W TMOCAeBOEHHOE Bpems. [Ipu 3TOM mpakTHKa 3Hajga HEMajao MPUMEPOB
3noynoTpebnenuii. Tak, 3HaMeHWTHIM ciydail ¢ «dybapoBuamu» B 1926 rogy — TIpyINIOBBIM
M3HACWIIOBaHWEM — mpuBen K m3fganuto nupkyiasipa HKIO PCOCP, xoropsiii TpeOoBad NMPUMEHSTH IO
aHAJIOTMM HOPMY 00 OTBETCTBEHHOCTH 3a OAHANUTHU3M, YTO CYIIECTBEHHO YCHJIMBAJIO HaKa3aHUE.

[TokazaTtenbHo, uTo npu pazpadborke nmpoekToB YK CCCP B 10BOEHHBIN M MOCIEBOEHHBIN MEPUOJ
MHCTUTYT aHaloruM B mpoekTax otcyrctBoBan. Ha | Hayunoil ceccun Bcecoroznoro unHctutyTa
IOpUINYecKuX HayK B (heBpanie 1938 roga oOCyxmasicst IpOEKT, TJe aHAJIOTHs yXKe He MpeayCMaTpUBaIach.
Opnako B neiictBoBaBmieM Toraa YK PCOCP 1926 roma (ct. 16) u OCHOBHBIX HadajgaxX yroJIOBHOTO
3akoHogatenbcTBa Coro3a CCP 1 coro3HbIX pecyOnuk (4. 3 ¢T. 3) aHAJIOTHS MPOAOIDKAIA IPUCYTCTBOBATh
BILIOTH 00 KoHIA 1950-X rogos.

OxoHYaTenbHBIA 0TKA3 OT aHAJIOTUU Mpou3o1en ¢ NpuHATHEM OCHOB YrOJIOBHOI'O 3aKOHO/1ATENbCTBA
Coroza CCP u coro3HbIx pecnyonuk 1958 roma, KOTopble BBEIM B IOHATHE MPECTYIUIEHUS IMPHU3HAK
MIPOTUBONPABHOCTH — «IIPEIYCMOTPEHHOE YTOJIOBHBIM 3akoHOM zesHue» (cT. 7). Kazamock, MHCTUTYT
aHaJIOTMH ObLT UCKJIIOUEH U3 YTOJIOBHOTO 3aKOHOJaTeabcTBa HaBceraa. OIHaKo, Kak MOKa3bIBaeT MPAKTHKA,
caM 3aKOHOJATelbHBIM 3alpeT He Bcerja o3Hadaldl (aKTUYECKOe MCUYE3HOBEHUE AaHaJIOTUU U3
IIPaBONIPUMEHUTEIBHOM JEATEIBHOCTH.

2. CoBpeMeHHOEe HOPMATHBHOE peryJiupoBaHue: adCOJIIOTHBI 3anper.

2.1. Conepxanue ct. 3 YK PD.

HevictBytomuii  YronoBHbI kojmekc P® B cr. 3 «[IpuHOMN 3aKOHHOCTH» 3aKpeIunsieT JBa
B3alMOCBSA3aHHBIX MTOJIOKEHUA. YacTh | ycranaBnuBaet: «IIpecTynmHOCTB AesHMSI, @ TAK)KE €70 HAKa3yeMOCTb
U WHbIE YrOJOBHO-IIPABOBBIE MOCIEACTBHS OINpeAeNnstoTcs Tonbko HacrtosmmMm Koaexcom». Yacts 2
COJEP/KUT MpsSMOM HMIEpaTUBHbINA 3ampeT: «lIpuMeHeHHe yroloBHOro 3aKOHAa IO AaHAJIOTUU HE
JIOTTYCKaeTCsI».

Kak cripaBennuBo otmedaer B.B. MaiblieB, 0105k€HUE 3aKOHA O TOM, UTO «IIPECTYNHOCTb JIESHUS, a
TaKkK€ HaKa3yeMOCTh M HHbBIE YTOJIOBHO-TIPABOBbIE IOCIEACTBHUS OINPENEISIOTCS TOJNBKO HACTOSIIUM
KOJIEKCOM», HE TOJIBKO BBIPAXKA€eT CyTh MPUHIIMIIA 3aKOHHOCTH, HO U IIPEIENIbHO SICHO 0003HavYaeT TpeboBaHue
0 HEIOMyCTUMOCTH aHAJIOTUH UMEHHO MPECTYIUICHUS, HAKa3aHUs U MHBIX YTOJIOBHO-TIPABOBBIX MOCIECTBUH.

2.2. IIpyHIMI 3aKOHHOCTH KAK KOHCTUTYLHOHHAS TapaHTHS.

3anper aHaJOTHH B YrOJIOBHOM IIpaBE€ MMEET KOHCTHUTYHHOHHYIO OCHOBY. Ctaths 54 KoHcTuTynum
P® ycranaBnuBaer (yHnameHTandbHOE MpaBmilo: «HUKTO HE MOKET HECTH OTBETCTBEHHOCTh 3a JIESIHHUE,
KOTOpPO€ B MOMEHT €r0 COBEPLICHHS HE PU3HABAIOCH IPAaBOHAPYLIEHHUEM». DTO TOJI0KEHUE BOCITPOU3BOIUT
u3BecTHylo emie ¢ snoxu [Ipocemenus ¢opmyny «nullum crimen, nulla poena sine lege» — «uer
MPECTYIUICHNUS, HET HaKa3aHUs, €CJIM HE YKa3aHO Ha TO B 3aKOHEM.

[TpuHIMT 32aKOHHOCTH B YT'OJIOBHOM TPaBe SBJSIETCS HE TOJIBKO (hOpMaIbHBIM TpeOOBaHUEM ITPABOBOA
OTPENICTICHHOCTH, HO W BAKHEHIIEH MOJUTUYECKOW TapaHTHEH TOTO, YTO TPAKIAHWH HE MOXKET OBITh
MOJIBEPTHYT CyJeOHBIM OpPraHOM HaKa3aHUSAM, KOTOpPbIE KOJUICKTUBHAS BOJIS HApoJia HE pUHUMaa. 3anpeT
aHAJIOTMM O3HAYaeT, 4YTO CyAEeOHBIH OpraH He MOXKET BBICTYHNATh B KaueCTBE 3aKOHOJATENs — 3TO
IIPEPOraTuBa UCKIYUTEIBHO MPEACTABUTEIbHON BIACTH.

2.3. CpaBHHUTEJBbHO-TIPABOBOI aHAJIN3 € IPYTUMH OTPACISIMH.
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Oco0y10 0CTPOTY JUCKYCCHH 00 aHAJOTHUU B YrOJOBHOM IIpaBe MPHIACT CPABHUTEIBHBIN aHAIN3 C
JIPYTUMU OTPACIIIMH POCCUIMCKOTO npaBa. ['pasknanckuii konekc PO (ct. 6), ApOuTpakHbIii poreccyaibHbIi
kojiekc PD (u. 6 ct. 13), ['pasknanckuii nponeccyanbubiii kKogeke PO (u. 4 c1. 1), Cemelinbiit kogexe PO (cT.
5) npsiMO IIpeycCMaTpUBaOT BO3MOXKHOCTb IIPUMEHEHUS KaK aHAJIOTHH 3aKOHA, TaK Y aHAJIOTUU 1paBa.

VYronoBHo-iporieccyanbHblil Kojeke P® 3aHMMaeT IpoMeXyTOUHYIO ITO3ULIUIO: B HEM HET HU IIPSIMOTO
3arpera, HU MPSMOro J03BOJICHMS IMPUMEHATh aHAJIOTHIO. JTO MOPOXKAAET CEPbE3HBbIE TUCKYCCHUM B HAyKe
YTOJIOBHOTO IIpoLecca, e OONBIINHCTBO UCCIEA0BATENEN CKIOHAIOTCA K J0YCTUMOCTH aHAJIOTUH, HO NIPU
YCIIOBUU 3aKOHOJATENBHOIO 3aKPEIUICHUS IIPENEITIOB €€ IPUMECHEHHS.

Takum 00pa3oM, YroJOBHOE MNpPaBO OCTAETCS EIMHCTBEHHOM OTpaciblo, TAE 3alpeT aHaJOTHH
BbIp@)XeH HauOojiee KaTeropuyHo. Takas MO3UIMs 3aKOHOJATENs OCHOBBIBAETCA Ha HEJONYCTUMOCTH
CO3JIaHMsI YCIIOBUH JJIs1 POU3BOJILHOTO TOJIKOBAHHSI YTOJIOBHOTO 3aKOHA U HEOOOCHOBAHHOTO MPHUBIICUYCHUS
JIML K YTOJIOBHOM OTBETCTBEHHOCTH.

3. loKTpHHAJIbHBIE MOAX0AbI K P00jeMe aHAJIOTHH.

HecmoTps Ha KaxXyIlyrocs OJZHO3HAYHOCTh 3aKOHOJATENBHOIO 3alpeTa, B HAyKEe YrOJIOBHOIO IIPaBa
CYIIECTBYIOT Pa3JIMYHBIC MOIXOIBI K IIPOOIeMe aHATIOTHH.

3.1. KoncepBaTuBHasi mo3umsi: a0COJIOTHBIM 3ampeT.

CTOpOHHUKH TpPAaJUIMOHHOTO TMOJAXOAA HCXOIAT M3 HE3bI0JEMOCTH NPUHLMIA 3aKOHHOCTU U
KaTeropu4yeckoil HeJIOMyCTUMOCTH Kakoro-in6o orcrymienus ot Hero. P.H. KopabneB npennaraer naxe
YCWINTh TpeOOBaHWE 3aKOHHOCTHU, AOMOJHUB cT. 3 YK P® mnonoxkeHwem O TOM, UYTO «IpPUMEHEHUE
YTOJIOBHOTO 3aKOHA OCYILIECTBIISIETCS B TOYHOM COOTBETCTBUM C €ro TekcToM». [lo ero mHenwuro,
MIPEIMETHOMY COJEP KAHUIO MPHUHIMIIA 3aKOHHOCTU OTBEYAET TOJIBKO OYKBAJIbHOE TOJKOBAaHUE YTOJIOBHO-
IIPaBOBBIX HOPM, a PACIIMPUTEIBHOE U OrPaHUYUTENILHOE TOJKOBaHHME OJDKHBI OBbITh MCKIIOYEHBI M3
[IPAKTUKU AESITEIbHOCTH OPraHOB YTOJOBHOM FOCTULINU.

[TpoBeneHHBIE MCCIEOBAHUS TOKA3bIBAIOT, YTO CPEIU MPAKTHUECKUX PAOOTHUKOB CTOPOHHHUKOB
a0COMIOTHOTO 3ampera aOCcoNMOTHOE OOMbIIMHCTBO — 88,6% pPECIOHIIEHTOB BBICKA3aJUCh IPOTHB
BO3MOKHOCTH IIpUMEHEHMs aHajioruu. Cpeau ydyeHblX 3Ta Iudpa HUXKe, HO BCe K€ 3HAYUTEIbHa — OKOJIO
50% OomnpoLIeHHBIX CYUTAIOT, YTO MPUMEHEHUE aHAJIOTUH HE I0ITyCKAaeTCs B CUITY IPSMOT0 3aKOHOAATEIBLHOTO
3arpera.

3.2. JIubepanbHasi NO3ULMSA: OTPAHMYEHHAS IONMYCTUMOCTb.

B 10 xe Bpems cymiecTByeT M uHas Touka 3peHus. [Ipodeccop M.A. Kaypman yrBepkaaer, uto
«HEen30eXHO M JONMYyCTUMO NPHMEHEHHE KaK aHaJOrMH 3aKOHa, TaKk M aHajJoruu mpasay». [Ipu sTomM OH
npeJuiaraeT opUIUaNnbHO 3aKPENUTh BO3MOXKHOCTD IPUMEHEHUS aHAJIOTHH B CAMOM 3aKOHE, HO CAEJaTh 3TO
TakuM 00pa3oMm, 4ToObI U30€XKaTh IPOHUKHOBEHHUS aHAJIOTUH B €€ TPaJAULIMOHHOM IOHMMaHUU — KaK MeTo/1a
KpuMHHanu3auuu jesHuid. Kaypman npemnaraer usnoxuts 4. 2 cr. 3 YK P® B crnenyromieil penakiuu:
«AHajorusi, TO €CTb OTBETCTBEHHOCTb 3a JESHMs, YTrOJOBHAas HAaKa3yeMOCTb KOTOpPOrO MpsIMO HE
IIPETYyCMOTPEHA B HACTOAILEM KOAEKCE, HE TOITyCKACTCS.

JlanHast mo3uius, Mo CyTH, MpeajaraeT pa3rpaHudUTh JBa MOHMMAaHUS aHajloruu: 1) Kak crocoba
KPUMHMHAIM3AIMU AeSHUH (HEZOMYCTHUMO) U 2) KaK criocoda pelieHns: HHbIX YTOJIOBHO-TIPABOBBIX BOIIPOCOB,
HE CBSI3aHHBIX C YCTAHOBJIEHUEM IPECTYMHOCTH JIeIHUS (IOMYyCTUMO).

3.3. I1o3uTUBHCTCKUH MOAX0/A: KOHCTAaTalus (paKTHYECKOro cymecTBOBaHMS.

OTaenbHOrO BHUMAaHHUS 3aciayXKUBAaeT MO3UIMS HCCIEOoBaTeNeil, KOTopble, He Tpu3blBasg K
JIeTAIM3alMU  aHAJIOTUH, KOHCTAaTHUPYIOT €€ (DaKTUYEeCKOe CYIIECTBOBAaHHE B IPABONPHUMEHUTEIHLHON
npaktuke. [Iposenennoe E.B. Emudanosoit B 2007 rony ankerupoBanue 100 HaydHbIX paOOTHHKOB
MI0KAa3ajJl0, YTO YETBEPTh PECHOHJIECHTOB OTMETWIIM: aHAJIOTUA — SBJIEHHUE, 4YacTO BCTpedarolleecs B
[IPaBONIPUMEHUTENLHOM MPaKTUKE, TOITOMY CJIETyeT UCKATh ITyTH €€ MPEO0TICHHUS.

Oco0eHHO MOKa3aTesbHO, YTO Cpeld MPaKTUYEeCKUX pPAaOOTHHUKOB, HECMOTPsS Ha JEKJIapHpyeMoe
HENpusTHE aHaJoruHu, 83% ONpOIIEHHBIX MOCYUTAIN HEBO3MOXKHBIM €€ MPUMEHEHHE TOJBKO BBUIY
OTCYTCTBHSI IPSIMOTO YKa3aHMsI B 3aKOHE. DTO 03HAYAET, YTO MPHU YCIOBUU 3aKOHOAATEIBLHOTO 3aKPEIUICHHUS
MHOTHE TIPaBOIPUMEHHUTEIH F'OTOBBI UCIIOJIb30BATh AHAJIIOTHIO.

4. IIpoGJsiema pasrpaHM4YeHHUs] AHAJOTHH M TOJTKOBAHUS.

OpHa U3 KIIOYEBBIX TEOPETHUECKUX MPOOJIEM — DPa3TpaHUYECHUE aHAJIOTHUM M Pa3IM4YHBIX BHJIOB
TOJIKOBaHMSI YTOJIOBHOTO 3akoHa. Kak crpaBeyinBO 0TMeUaeTcs B JIMTEpaType, OyKBalbHas HHTEPIPETALUs
OTJIMYAETCS OT aHAJIOIMM TEM, YTO IEpBasl OCTAETCSA B IPEJENax BO3MOXKHBIX 3HAUEHHUH TEKCTa, a BTOpas
BBIXOMT 3a UX MPEICIIbI.

Oco0y10 CIOKHOCTH MPECTABIISET TEICOIOTHYECKOe (I1eJIEBOE) TOJKOBAHHE, KOTOPOE HMEET OJIM3KOoe
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CXOACTBO C aHajorueid. PaccyxkleHus, OCHOBaHHBIE Ha ILENAX MPABOBOM HOPMBI, MOTYT IIOJ BHUAOM
TOJIKOBaHMsI (PaKTUUECKU MOJAMEHATh BOJIIO 3aKOHOAATENs. B coBpeMeHHOM cyneOHOl MpaKkTUKe, OCOOEHHO
Ha ypoBHe Koncrtutynumonnoro Cyna P®, Teneonornyeckoe TOJKOBAHME AKTUBHO HCIOJB3YETCS, 4TO
IIOPOKJIAET TUCKYCCHUIO O IPaHULIAX CYAEHCKOI0 YCMOTPEHHS.

B xauectBe npumepa moxHo npusectu IlocranoBnenne Koncruryunonsoro Cyna P® ot 18 sHBaps
2024 1. Ne 2-IT mo nmeny o mpoBepke KOHCTHTYIMOHHOCTH 4. 1 cr. 137 VK P® («Hapymenue
HENPUKOCHOBEHHOCTH 4YacTHOM >Xu3HW»). Cyn BbBIIBUI KOHCTUTYLIMOHHO-TIPABOBOM CMBICI YKa3aHHOM
HOpMBI, 110 CyTH, OTpaHUYMB c(epy ee NpuMeHeHus. BozHuKaeT Bompoc: SBISETCS JU 3TO JIETUTUMHBIM
TOJIKOBAaHHEM HJIM POPMOI «HETATUBHOM aHAJIOTUWY, HCKITIOYAONIEH TPUMEHEHHE HOPMBI B CITydasixX, IPsSMO
MOJIA/IAl0UIMX 110/ €€ OyKBaJIIbHOE coJiepxaHue?

5. IIpoGJieMHbIe 30HbI TPABONPUMEHEHHUS.

5.1. JlaTeHTHasi aHAJIOTUA B Cy/1e0HO NPaKTHKe.

Ananu3 cyneOHOM MPaKTHKHU MO3BOJIAET BBIABUTH CIIydau (PaKTHUECKOTO HCIOJIb30BAHUS aHAJIOTUH
IOl BUJOM HHBIX IIPOLECCYaJbHBIX HMHCTUTYTOB. XPECTOMAaTHMHBIA NPUMEP — JAEJI0, PACCMOTPEHHOE
MOCKOBCKUM OKPYXHBIM BOCHHBIM CYJIOM, TJI€ OCYXJACHHBIM 3a pa300i IOMHUMO OCHOBHBIX BUJIOB HaKa3aHMUsI
ObUIO Ha3HAYEHO JIOMOJHUTENIbHOE HaKa3aHUe B BUJIE JIUILIEHUS [paBa MPHUOOPETEHUs, XPAaHEHUS M HOLLICHHS
OTHECTPEJIbHOIO M ra3oBoro opyxus. Boennas komreruss BepxoBHoro Cyna P®, paccmoTpeB neno B
KacCallUOHHOM MOpSJKe, HUCKIYMIAa 3TO Haka3aHHMe, YyKaszaB, YTO MHOJOOHBIH €ro BUJ B YrOJOBHOM
3aKOHOJIATEIbCTBE OTCYTCTBYET.

JlaHHbII IPUMEp MOKA3bIBAET, YTO AK€ B OTHOCUTEIBHO HEJABHEHN MPAKTUKE BCTPEYAINCH MONBITKU
IIPUMEHEHHUS] aHAJIOTMH HAaKa3aHUsl — MPSMOTro HapyueHus 4. 2 ctT. 3 YK PO.

5.2. CooTHOLICHHE C TPOLECCYATbHON AaHATOTHEH.

Oco0blii mHTEpEC NpeACTaBIsIeT MPodIeMa COOTHOLICHHUS 3allpeTa aHaJOIMK B YTOJIOBHOM IIPaBe U
JOIMYCTUMOCTH (MJIM HEOIYCTHUMOCTH) aHAJIOIuu B yrosnoBHoM mponecce. [lozunus I1.C. Dnbpkusg 0 TOM,
YTO OTKAa3 OT AHAJOTMM B YrOJIOBHOM IIpaBe JOJKEH aBTOMATHYECKM BJIEYb OTKa3 OT HEe M B IIpoliecce,
noaBepraigack ooocHoBaHHOU kputHuke. T.H. JloOpoBonbckas n B.M. KamuHckas cnpaBeayinBO OTMEYaIIH,
YTO «3alpeT NPUMEHSTH [0 aHAJOTUU HOPMBI YTOJIOBHOTO MpaBa MEXAHUYECKU HE MOXET BJIeUb 3a COOOM
3arpeTa NPUMEHUTD 110 AHAJIOTUU HOPMBI YTOJIOBHO-TIPOLIECCYAIBHOTO TIPaBay.

OpnHako cOBpeMEHHas MpaKTHKa MOKa3bIBaeT, YTO OTCYTCTBHE YETKOW IMO3UIMHU 3aKOHOJATElNs 0
BOIIPOCY O ITPOLIECCYAIbHOM aHAJIOTUHU CO3aeT PUCKH JUIs TPpaB rpakaH. I IpuMep u3 aiBokaTCKOM NPAKTHUKH,
npusBeneHHbI P.III. Ha cTpaHumax «AIBOKaTCKOW Ta3eThbD», JEMOHCTPUPYET, KaK CJIEICTBEHHBIE OpPraHbI,
UCMOJb3ysl HECOBEPIIEHCTBO MPOIECCYaTbHOIO PErylupoBaHus, (AaKTUUYECKH MaHUIYIMPYIOT CPOKaMHU
coziepkaHus moja crpaxeil. Ilpu sTom cynsl, ccbuiasch Ha npaBoBble no3unuu KoncrurynunonHoro Cyna,
JIOMYCKAIOT PACHIMPUTEIbHOE TOJKOBAaHUE MCKIOYEHUH M3 MpaBW, YTO IO CBOEH Mpupoje OIM3KO K
AHAJIOTUU.

6. YciaoBus 1 mpeesibl BO3MOKHOH AHAJIOTHH: TEOPETHYECKAS MOJeJIb.

Ecnu paccMarpuBaTh TMIOTETHYECKYIO BO3MOYKHOCTB JIETAIU3AMM AHAJIIOTHH B YTOJIOBHOM IIpaBe
(v xoTa OBl MPHU3HAHUS €€ JIATEHTHBIX ()OpM), HEOOXOAMMO OIPENECIUTh YCIOBUS M TpEAeNbl TaKoro
npuMeHeHus. Onupasich Ha pa3paOOTKH B TEOpUU TpaBa U CMEXKHBIX OTPACiIX, MOXKHO MHPEITOKUTH
CJIEYIOLLYIO MOJEIIb.

6.1. OcHOBaHUs TPUMEHEHUS.

OcHOBaHMEM MpPUMEHEHHS AHAJIOTUM MOXXET CIYXHTh TOJBKO HaJIM4YHe MOJUIMHHOTO mpobena B
YTOJIOBHO-TIPABOBOM PETYJIMPOBAHUH, KOTOPBIN:

L4 HE MOJKET OBITh BOCIIOJIHEH MYTEM TOJIKOBAHUA,
L4 BO3HHKACT B C(bepe, HECOMHEHHO BXOJAIIEH B npeaAMET YTOJIOBHO-IIPABOBOI'O PETYJIUPOBAHUA;
L4 Tpe6yeT HCMCIJICHHOT'O pa3pClICHUA B CBA3U C H606XOJII/IMOCTLIO 3allIUTHI IIPpaB U 3aKOHHBIX

MHTEPECOB TPaXKJIaH.

6.2. YcIi0BHs NPUMEHEHMUS.

[TpuMeHeHre aHaJIOTUH JOJKHO COOTBETCTBOBATH CIIEIYIOIIUM YCIOBUSAM:

o OTHoIIEHUE NPSAMO HE YPETryJIMPOBAHO YTOJIOBHBIM 3aKOHOM U HE MOXKET OBITh ypEeryJIMpOBaHO
IIyTeM TOJIKOBAHMSL.

o Cy1ecTByeT cx0/1Hasi HOpMa, pEryIUPYIOIas aHaJIOTMYHbIE OTHOLLIEHUS.

o [TpumeHeHne cX0HON HOPMBI HE MPOTUBOPEUUT OOLIMM MPUHIMIIAM U CMBICTY YTOJIOBHOT'O
3aKOHOJATEIbCTBA.

ITpuMeHeHrEe aHAJIOTUH HE YXY/IIAET M0JIOKEHNE JTMIA (IPUMEHUTENBHO K YTOJIOBHOMY IIPaBy — HE
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YCTaHABJIMBAET MPECTYMHOCTh JIESHUs, HE YCHWJIMBAaeT Haka3aHHWEe M HE BBOJUT WHBIE HEOJIAronpusiTHbIC
MTOCJICICTBHS ).

6.3. Henommyctumeie cgepsl.

be3yci0BHO, aHAIOTHSI HUKOT/IA HE MOXKET MTPUMEHSTHCS JUIS:

o YCTAHOBJICHHS MTPECTYITHOCTH JICSTHUS;

o OTIpeJIeJIeHUs] HaKa3aHUsl MIIM HHBIX MEp YTOJIOBHO-IIPABOBOTO XapaKTepa;

. KBaJIM(UKAIIMH TPECTYIUICHUH;

o MPU3HAHUS PEIUINBA, OIIACHOTO PELU/INBA UM 0CO00 OMACHOTO PEIMIMBA MPECTYIICHHA.

Orto ta chepa, rme mpurmun nullum crimen sine lege (aer mpecrymicHust 0e3 3aKOHA) JOJDKEH
JeiCTBOBATH B CBOEM a0COJIOTHOM, HE 3HAIOIIEM HCKIIIOUEHHUH 3HAYCHUH.

7. 3aky104eHHe U MPeAJI0KEeHHS 110 COBEPLICHCTBOBAHUIO 3aKOHOAATE/ILCTBA.

[TpoBeneHHBIN aHATM3 TO3BOIAET CHOPMYITUPOBATH CIETYIOIIUE BHIBOIBI.

3anpeT aHaJIOTMH B YTOJIOBHOM IIpaBe ABJIAETCA PyHIaMEHTAIbHOM rapaHTHEl MPUHIIKUIIA 3AKOHHOCTH
U HE MOXKET OBITh OTMEHEH WJIM CYIIECTBEHHO ociabieH. McTopuueckuil OmbIT MPUMEHEHHUS aHAJIOTHU B
COBETCKHI MEePHO/], COMPOBOXKIABIINICS 3T0YTOTPEOICHUSIMU U CyIeOHBIMU OITMOKaMH, CBUIETEIBCTBYET O
BBICOKHMX PUCKaX 3TOr0 MHCTUTYTA.

B T0 ke BpeMs I0JIHOE OTPULIAHUE AHAJIOTUH B TEOPETUYECKOM JIUCKYPCE HE COOTBETCTBYET peaIbHON
NpaKTUKE TpaBolpuMeHeHus. [IpoOnemMa JaTeHTHOH  aHAJNOTHH, CKPBIBAIONICHCS TOA  BUAOM
PacCIIMPUTENFHOTO WM TEJIEOJOTHYECKOr0 TOJIKOBaHMS, TPEOyeT HAy4YHOTO OCMBICICHUS WM BBIPAOOTKHU
KpUTEPUEB pa3rpaHUUYCHHUS.

OTcyTCTBHME YETKOM pErjaMeHTallud aHajJOrMyd B YIOJIOBHO-IIPOLIECCYaIbHOM 3aKOHOJATENbCTBE
CO3/1a€T PHUCKM JJs NpaB TpakJaH M TIO3BOJSET NPABOINPUMEHUTENbHBIM OpraHaM HCIOJIb30BATh
IIPOLIECCYaIbHYIO AHAJIOTHUIO B yIIepO MHTEpecaM JIMYHOCTH.

B cBM3M Cc OSTUM NPEACTABIAIOTCS  LIETIECOOOpPA3HBIMH  CIEAYIOIUE TMPEUIOKEHUS 10
COBEpIICHCTBOBAHUIO 3aKOHOATEIbCTBA!

1. Yrounenue ct. 3 YK PO®. lenecoobpaszno pononHuts 4. 2 c1. 3 YK P® ykazanueMm Ha TO, 4TO
MOHMMAETCA 10| aHAJIOTHUEH, MPEIIoKUB peaakiuio: «[IpuMeHeHne yrojioBHOTO 3aKOHA 10 aHAJIOTHH, TO
€CTb IPUMEHEHHUE YTrOJOBHO-IIPABOBOM HOPMBI K JESHHUIO, MPSAMO HE IPEIyCMOTPEHHOMY YTOJOBHBIM
3aKOHOM, JMOO TNPUMEHEHHE HaKa3aHWs WIM WHOW MEpbl YroJIOBHO-IPABOBOTO XapakTepa, MpsIMO He
IIPEYCMOTPEHHBIX YTOJIOBHBIM 3aKOHOM, HE JOIIYCKaeTCsA». DTO MCKIIOUHAT AMCKYCCUU O AOMYCTHUMOCTH
«OTPaHUYEHHOW aHAJIOTHUNY.

2. Jleranu3arus npoluieccyanbHoi aHanoruu. [Ipencrasnsercs 060cHOBaHHBIM BKIOUUTE B YIIK PO
HOPMY, JIOIYCKAOIIYIO IPUMEHEHNE aHAJIOTUH 3aKOHA W aHAJIOTHH IIpaBa B YTOJIOBHOM CYJIOIPOU3BOCTBE,
HO C YETKMMHU OTpPaHMUYEHHMSIMU: HEJIOMYCTUMOCTh NPUMEHEHHs aHAJIOTUH U1l OrpaHMUYEHHsI IpaB U CBOOO
YYaCTHUKOB TIpoliecca, a TakXKe Uil PacUIMpEHUs BIACTHBIX IIOJIHOMOYUN OpPraHoB YrOJIOBHOTO
npecienoBanus. Kak MoOKa3bIBaeT COIMOJIOrMYEcKoe HuccieaoBaHue, 78% NpakTUYeCKUX pPaOOTHUKOB
MOJIIEP’KUBAIOT TAKOE PEIICHHUE.

3. Pa3Butue opuIMATBEHOIO TOJIKOBaHUS. AJIbTEPHATHBOW aHAJIOIMU JIOJDKHO CTaTh HE Cyjeickoe
YCMOTpEHHE, a Pa3BUTHE HHCTUTYTa OUIIMATILHOTO TOJKOBAHMS YTrOJOBHOTO 3akoHa. [Inmenym BepxoBHoro
Cyna P® mor Obl 60s1€€ aKTUBHO HCIIOJIB30BaTh CBOM MOJHOMOYMS 10 Pa3bsICHEHUIO CyAeOHON MPaKTHKH,
YTO MO3BOJIUT YCTPAHSTH MPOOENbl M HESICHOCTH, HE TIpulerast K aHaJOTHH.

Takum ob6pa3om, mpobiemMa MPUMEHEHHsI aHAJIOTUH B YrOJOBHOM 3aKOHE HE MOXKET CUHUTAThCA
OKOHYATeNIbHO penieHHoN. [Ipy coxpaHeHnn 3aKk0HOJaTeNIbHOTO 3apeTa HE0OX0AUMO MPOJI0JIKATH HAYYHBIH
MOUCK ONTHUMAIIBHBIX CIIOCOOOB MPEOI0JICHUS MTPOOEIIOB B YTOJIOBHO-IIPABOBOM PETYIUPOBAHUH, HE MOCSTast
Ha oCHOBomoararomui npuamnun Nullum crimen sine lege (Het npecrymieHus 6e3 3aKOHA).
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VIK 343

OCBOBOXJEHHME OT YI'OJIOBHOM OTBETCTBEHHOCTH 3A YKJIOHEHHUE
OUSNYECKOI'O JIMIA OT YIUVIATBI HAJIOT'OB, CbOPOB U CTPAXOBBIX B3HOCOB (CT.
198 YK P®): MATEPUAJIBHO-ITPABOBBIE U ITPOIECCYAJIBHBIE ACIIEKTbBI

EXEMPTION FROM CRIMINAL LIABILITY FOR EVASION OF TAXES, FEES, AND
INSURANCE PREMIUMS BY AN INDIVIDUAL (ARTICLE 198 OF THE CRIMINAL CODE OF
THE RUSSIAN FEDERATION): SUBSTANTIVE AND PROCEDURAL ASPECTS

AHHOTanus. B cTatbe paccMaTprBalOTCs MaTepUalbHbIE U TPOLIECCYATIbHBIE ACTIEKTHI OCBOOOKIEHUS
oT YFOHOBHOﬁ OTBCTCTBCHHOCTH 3a YKIIOHCHUC (bHSI/I‘IeCKOFO Jinna OT yIUIaThl HAJIOT'OB, C60pOB H CTPAXOBBIX
B3HOCOB. MccieyeTcst BONMIONNS 3aKOHOAATENIBCTBA, AHAIU3UPYIOTCS YCIIOBUS IPUMEHEHUS TpUMeEdanus |
k cratbe 198 VK P® c yuerom paswsacHenuii IIlnenyma BepxoBHoro Cyna P® u npaBOBBIX NO3MLMM
Konctutynmonsnoro Cyna P®. Ocoboe BHUMaHuE yaensercs U3MEHeHUsIM, BHECEHHBIM B cTtathio 28.1 VIIK
PO denepanbubiMu 3akoHaMu Ne 533-03 u Ne 122-P3, xoTopble CyIIECTBEHHO TpPaHC(HOPMHUPOBAIU
MpoIeaypy TMpeKpalieHus YrojoBHOro mpecienoBanus. OOocHOBaHA HEOOXOJAMMOCTb pasrpaHUUYCHUS
HAaJIOTOBBIX COCTABOB M MOIIICHHHNYCCTBA HA OCHOBC Bpra60TaHHBIX BBICIIIMMH CyI[e6HBIMI/I HMHCTAaHIIUSIMU
KPDUTEpUEB, a TaKK€ IMPEMIOKEHbl IIyTH YCTPAHEHHs IPOTUBOPEUMN MEXIY MATEpUAIbHBIMU U
nponecCyaJibHbIMH HOpMaMH.

Abstract. This article examines the substantive and procedural aspects of exemption from criminal
liability for evasion of taxes, fees, and insurance premiums by an individual. The article examines the
evolution of legislation and analyzes the conditions for applying Note 1 to Article 198 of the Criminal Code
of the Russian Federation, taking into account the clarifications of the Plenum of the Supreme Court of the
Russian Federation and the legal positions of the Constitutional Court of the Russian Federation. Particular
attention is paid to the amendments introduced to Article 28.1 of the Criminal Procedure Code of the Russian
Federation by Federal Laws No. 533-FZ and No. 122-FZ, which significantly transformed the procedure for
terminating criminal prosecution. The need to distinguish between tax offenses and fraud based on criteria
developed by higher judicial authorities is substantiated, and ways to resolve discrepancies between
substantive and procedural rules are proposed.

KuaroueBble cjioBa: Hajorosas OTBECTCTBECHHOCTD, OCBO60)KJIGHI/IG oT yl"OJ'IOBHOfI OTBE€TCTBEHHOCTH,
YKIIOHCHHUEC OT YIUIATbl HAJIOroB, BO3MCIICHHC ymep6a, ACATCIIBHOC pacCKasHUC, cy;[e6Ha;1 IIpaKTHUKa,
nepeKBaTupUKaus.

Keywords: tax liability, exemption from criminal liability, tax evasion, compensation for damages,
active repentance, judicial practice, reclassification.

BBEJIEHUE

VYkioHeHHe (pU3MYecKoro JHia OT YIUIaThl HAJIOTOB, COOPOB U CTPAaxOBbIX B3HOCOB (CcT. 198 YK P®)
— OJIaHKETHBII cOCTaB, MOCATAIOMNI Ha (MHAHCOBYIO OCHOBY rocynapctsa. I[Ipumeuanue 1 k cr. 198 YK
P® rapanTtupyer 0cBOOOXKIEHHE OT YrOJIOBHOW OTBETCTBEHHOCTHU JIMILY, BIEPBbIE COBEPILMBLIEMY TaKOE
MPECTYIUICHNE U TIOJTHOCTBIO YIIJIAaTUBLIEMY HEAOUMKY, IIeHU H mTpad. HecMoTps Ha KaxKyIyrocs IpocToTy,
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IIPUMEHEHUE HOPMBI CONPSKEHO C CEPbE3HBIMU TPYIHOCTSMU: HECOIVIACOBAHHOCTBIO MaTepUalIbHO-
MPaBOBBIX M MPOLECCYalIbHBIX MPEANUCAHUNA, PA3JIUYHBIM TOJKOBAaHUEM YCJIOBUH OCBOOOXKIEHUS,
HEO0OXOIMMOCTBIO pa3TpaHUYCHUS YKIOHCHHUS OT YIUIaThl HAJIOTOB M MOIIeHHHYecTBa (CT. 159 YK PD).

[IpenMerom Hccie0BaHUs BBICTYIAIOT MPAaBOBasi IPUPOA CIIEIUATILHOTO OCHOBAHHSI OCBOOOKICHMUS,
aKTyaJlbHble IPOOJEMBl €r0 pealu3allMd U IyTH HUX PELIEHUs. OMIIMPUYECKYI0 OCHOBY COCTaBIISIOT
nocranoBieHuss Ilienyma BepxoBHoro Cyma P®, aktel Konctutymumonnoro Cyma P® u mpaktuka
KAacCallMOHHBIX MHCTAHIUH.

AKTYAJIBHOCTDb UCCIJIIEJOBAHUSA

Bo-nepBbIX, MHCTUTYT OCBOOOXIEHHUS 3a HAJIOTOBBIC MPECTYIUICHUS SBIISETCS BOIUIOIICHHEM
BOCCTAaHOBUTEIBHOW MOJIEIH MPaBOCYAMs: TOCYJAapCTBO OTKAa3bIBA€TCA OT KapaTelbHBIX Mep B OOMEH Ha
BOCIIOJIHEHHE OIO/DKETHBIX MOTeph. B IOKTpHHE MPOIOHKAETCS CHOp O €ro MPaBOBOM NMPHUPOIE — OJHU
OTHOCAT €ro K CHEUUaIbHOMY BUIY JAEATEIbHOTO pacKasHUs, Ipyrue — K CaMOCTOSTEIIbHOMY OCHOBAHHUIO,
OpPUEHTHUPOBAHHOMY Ha OOBEKTUBHBIN pe3ysbTaT. JTa HEONPEAEIEHHOCTD BIUSAET HAa pa3pelieHne KOUIU3UM
HOPM.

Bo-BTopbIX, 10 nanHeiM CyzneOHoro aenapramenta npu BC P®, mume 5-7 % ocyXIEHHBIX 1O
HAJIOTOBBIM COCTaBaM IOJIYy4alOT pealbHOE JHIIeHUuEe cBoOOoabI, Torna kak 35-40 % nen mpekpaiuarorcs B
CBs3U ¢ Bo3MelieHueM yiiep6a. Tonbko 3a nmepBoe nonyroaue 2024 r. 122 yrojsoBHBIX Jelia MO HAJIOTOBBIM
COCTaBaM IMpEKpalleHbl 3a MCTEUYEHHEM CpPOKOB JAaBHOCTH. CoxXpaHsAromascss HEONpeaeéHHOCTh B
TOJIKOBAHUU TOHSATUHN «BIEPBBIE COBEPIIUBIIEE MPECTYIUIEHUE» U «100POBOJILHOE BO3MELIEHHE» CO30aET
PHUCKH KaK HEOOOCHOBAHHOT'O 0TKa3a, TaK U HEONPABJAHHOTO MPEKPAILEHUS MPecieI0BaHus.

B-Tperbux, 3a TmoOcienHHE TOJbl 3aKOHOJATENb HEOJHOKPATHO KOPPEKTUPOBAJ IIpaBuia
ocBoboxaenus. deaepanbHbiid 3akoH OT 27.12.2018 Ne 533-D3 pacumpusl BpeMeHHbIE PAMKHU YIUIATHI 10
MOMEHTa yJJaJIeHUs CyJla B COBELIATENbHYI0 KOMHaTy. DenepaibHblil 3akoH oT 14.04.2023 Ne 122-03 yBsi3zan
MpeKpalleHue Mpecie0BaHus C 003aTebHBIM 3aKIIF0UEHUEM JJOCYI€OHOTO COTTIAIICHHUS O COTPYAHHYECTBE,
YTO MOPOJUIIO KOJUTU3HIO MEXKYy UMIIEPATUBHBIM MpaBmiioM rpuMedanus K cT. 198 YK PO u 4. 1.1 cr. 28.1
VIIK P®. JlononuurensHo — Omnpenenenne KoncrturynumonHoro Cyna P® or 09.03.2023 Ne 477-O
MOATBEPAUIIO JTOMYCTUMOCTD NEepPEKBaTN(PUKALIMN HAJIOIOBOTO MPECTYIUIEHUsI HAa MOIIEHHU4ecTBO (cT. 159
YK P®), uto (pakTHUecKu JIUIIaeT OOBUHIEMOT0 ITpaBa Ha OCBOOOXKIEHHE.

HEJIN U 3AJAYU UCCJTIEJOBAHUA

Iesb paboThl — KOMITJIEKCHOE UCCIIEI0BAaHUE MaTepHaIbHO-IIPABOBBIX U MPOLECCYaAIbHBIX aCIIEKTOB
OCBOOOXKICHHS OT YTOJIOBHOM OTBETCTBEHHOCTH 10 TipuMedanuio 1 k cT. 198 YK PO, BrisiBieHNE KOJITU3HIHA,
aHaIM3 cyAeOHON MPAaKTUKU U BBIPAOOTKA MPEATIOAKEHUH IO COBEPILICHCTBOBAHHIO 3aKOHO/1aTENILCTBA.

3agaun

1. packpbITh NMPaBOBYIO HPUPOAY OCBOOOXIeHHMA Mo mpumedanuto 1 k cr. 198 YK P® u ero
cooTHoIIeHue co cT. 75 u 4. 1 ct. 76.1 YK PD;

2. IpOaHaAU3UPOBATh YCIOBUS OCBOOOXKICHUS — «BIIEPBbIE COBEPIIEHHOE MPECTYIIICHUE» U «IIOTHAS
yIiaTta HeIOMMKH, IIeHel, mrpada» — B UX HOPMATUBHOM U CyZI€OHOM TOJIKOBaHUH;

3. uccnenoBath NpoLecCyalbHbI MEXaHU3M MPEKPALIEHHs] YTOJIOBHOTO ITpeciaeaoBanus ¢ yuétom @3
Ne 533-®3 u Ne 122-@3 u BbIsIBUTH TpoTHBOpeuns Mexay cT. 28.1 YIIK P® n npumeuannem k cr. 198 YK
P®;

4. 0606mmTH cyneonyro npaktuky BC P® u KC P® no pasrpannyenuto ct. 198 u cT. 159 YK PO u
10 TOJIKOBAHHUIO YCIOBUI OCBOOOKICHUS;

5. chopMynupOBaTh PEKOMEHIALIMU BO YCTPAHEHUE BBISABJIEHHBIX IIPOOEIOB 3aKOHOIATENIbCTBA.

I'JTABA 1. IIPABOBAS ITPUPOJA OCBOBOXKIAEHUSA 11O IPUMEYAHUIO 1 K CT. 198
YK P®

IlepBonavanbHas pepakuuss YK P® 1996 r. He mpenycMarpuBala CHELMAIbHBIX OCHOBAHUMN
0CBOOOKIEHHUSI 10 HAJIOTOBBIM cocTaBaM. B 1998 r. BBeieHO puMeyaHue, JomycKaBIiiee 0CBOOOKICHHE MTPH
CMOCOOCTBOBAHMM PACKPHITHIO TPECTYIUIEHHs M Bo3MmeuleHuu ymepba. B 2004 r. ycioBue o
CrocoOCTBOBaHUHU ObLIO MCKIIIOUEHO, 1 HOpMa IpHoOpena BOCCTAHOBUTENbHBIN XapakTep. [lelicTByromas
penakius (B pex. @3 or 18.03.2023 Ne 78-d3) rmacut: «JIuio, BIepBBIE COBEPUIMBIIEE IMPECTYILICHUE,
MPEAYCMOTPEHHOE HACTOAIIEH CTaThEW, OCBOOOXIACTCS OT YrOJOBHOM OTBETCTBEHHOCTH, €CIIHA OHO
MOJTHOCTBIO YIUIATHIIO CYMMBbI HEZJOMMKHU M COOTBETCTBYIOIIUX MEHEH, a Takke cymmy mrpada...».

[Ipumeuanue 1 k ct. 198 YK P® ne nornomaercs vu ct. 75 YK P® (aestenbHoe packasHue), HU 4. 1
ct. 76.1 YK P®. Ot ct. 75 YK P® oHO oTnm4yaercs OTCYTCTBHEM TPEOOBAaHMS SIBKM C TIOBHHHOW H
CyOBEKTUBHOTO pacKkasHusl, oT cT. 76.1 YK P® — camocTosITeIbHBIM IPEAMETHBIM COCTaBOM M 0€3YCIIOBHBIM
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XapaKTepOM: TPH BHITMOJIHEHUH YCIIOBHH JINIIO HE «MOXKET OBITh OCBOOOXKIEHOY, @ UMEHHO «OCBOOOXKIACTCSI.

NmnepaTuBHBIN xapakTep HOpMbl TOATBEPkAEH B 11. 2.1 [locranosnenus [Inenyma Bepxosaoro Cyna
P® ot 27.06.2013 Ne 19, cormacHO KOTOPOMY OCBOOOXAECHHUE B CIIydasix, CIEIHAIBHO MPETyCMOTPEHHBIX
npUMeUYaHusIMU K cTaTbsiM OcoOeHHOW dacTu, MPOU3BOJAUTCS HCKIIOYUTENBHO MO MPaBHJIAM 3THX
npUMedaHuil. Y mia BO3HUKAET CyObeKTHBHOE IPAaBO TPEOOBATH MPEKPAILICHHS TIPECIICAOBAHMS, a Y OPTaHOB
pacciieloBaHus U CyJla — KOPPECHOHIUPYIOoIIas 005S3aHHOCTb.

Bmecte ¢ Tem 4. 1.1 cr. 28.1 VIIK P® (BBemena @3 Ne 122-D3) daxTHUECKH OrpaHMYUBACT
pealiM3aluio 3TOro mpaBa TpeOOBAaHUEM O HAJIUYMM JOCYIEOHOrO COTJAIIEHUS O COTPYIHUYECTBE, UYTO
MOPOXKIACT KOJUTU3HIO (CM. I1aBy 3).

Takum o0pa3om, Mo MpaBOBOM HpHpOAE OCBOOOXKAeHHE Mo mpuMedanuto 1 k cr. 198 YK PD
MPEeJCTaBIseT COO0H crenuaabHOe Oe3yCIOBHOE OCHOBAHUE BOCCTAHOBUTEIIBHOTO XapaKTepa, He Tpelyromiee
YCTaHOBJICHUS CYObEKTHUBHBIX MPU3HAKOB PaCKasHUSI.

I'JIABA 2. YCJIOBUSA NPUMEHEHUS ITIPUMEYAHUA 1 K CT. 198 YK PO

[Ipumenenue npumedaHus TpeOyeT OJHOBPEMEHHOTO COOIIOACHUS JIBYX YCJIOBHIA: COBEpILEHUS
IIPECTYIUICHUS BIIEPBBIE U NIOJHOW yIJIaThl HEAOMMKH, IIeHel u mrpada.

2.1. CoBepiieHue NpecTynJieHUs1 BIiepBbIe

[Inenym BepxoBuoro Cyma P® B m. 24 IlocranoBinenus ot 26.11.2019 Ne 48 «O mpaxrtuke
MPUMEHEHUS CyJaMHU 3aKOHOJATeNIbcTBa 00 OTBETCTBEHHOCTH 3a HAJIOTOBBIC MPECTYyIUICHUsS» (mamee —
[TocranoBnenue Ne 48) pa3bsCHUI, UTO JIULIO IPU3HAETCS BIEPBHIE COBEPLIMBIINM HAJIOTOBOE IIPECTYIIIEHUE,
€CJIM HE MMEET HECHSITOW WJIM HENOralleHHOM CYJUMOCTH 3a IpPECTYIUIEHUE, MPEAYCMOTPEHHOE TOW Ke
craThél. B cucreMuom TonkoBanuu ¢ . 2 Ilocranosnenust [Inenyma BC P® ot 27.06.2013 Ne 19 sto
O03HAYyaeT, 4YTO JIULO CYUTAETCS BIEPBbIE COBEPIIMBIIMM MPECTYIJIEHUE TAaKXEe B CIy4asx, Korja:
MpENbIAYIINUNA TPUTOBOP HE BCTYNUJI B CUILY; UCTEKIN CPOKU JAaBHOCTHU; CyJMMOCTb CHSITA WJIM IOTAIlIEHA;
JUI0 paHee yxe 0CBOO0K/1aI0Ch OT OTBETCTBEHHOCTH, B TOM UHCIIE MO ATOMY e ocHoBaHuio. [locneanee
OOCTOSITENIECTBO KPUTHKYETCSI B JIOKTPUHE, TIIOCKOJBKY JIOMYCKAaeT HEOJAHOKPATHOE HCIOIb30BAHNE
MHCTUTYTa 0€3 OrpaHUYCHU.

2.2. lMosiHas ynJjiaTa HeIOUMKH, NeHel u mrpaga

Oto ycnoBue orchuiaeT K HK P®. B 1. 25 TloctanoBnenus Ne 48 BC PO yka3zan, uro ucxons us 1. 1
cT. 45 HK P® nonnoe Bo3MernieHue yiiepda MOXKET ObITh MOJATBEP)KICHO JOKYMEHTAMH O MEPEUNCICHUH
CyMM B OIO/KeT (TUIaTE€KHBIM MOpy4YeHHEeM, OaHKOBCKOM KBUTAHIIUEH) M MOXKET MPOU3BOJUTHCS TPETHUM
oM. [Ipu 3Tom obemanus 1 00s3aTeNIbCTBa BO3SMECTUTD YIepO B Oy1yIlleM He SBIISIOTCS OCHOBAaHUEM IS
OCBOOOXKICHHUSI.

[TpuHIMNIMaTbHOE 3HAYEHHE UMEIOT TPH Pa3bsCHEHUS BBICUIMX CYJIOB.

Bo-nepBbIx, 100pOBOJIbHOE BO3MELICHUE HE OTOXIECTBIIAETCS C MPUHYAUTENbHBIM B3BICKAaHHEM.
Cornacno 1. 14 Ilocranonenus: [Ineayma BC P® ot 15.11.2016 Ne 48 (B pen. ot 23.12.2025 Ne 43),
BO3MEILIEHHE TOJDKHO OBbITh MPOU3BECHO B OJHOM 00BbEME JI0 yIAIeHUs Cy/a B COBEIIATEIbHYIO KOMHATY.
Ecin ymepO yxe B3bICKaH HAJOrOBBIM OPraHOM WJIM TNPUCTABOM B HCIOJIHUTEIBHOM IPOU3BOCTBE,
MOCJIEAYIOLIEE TEPEUNCICHUE ITHUX CYMM HE PAacCMaTpUBAETCsl KAaK CAMOCTOSATEIbHOE OCHOBAHHUE [UIS
ocBoOOkaeHUA. J[0OpOBONIBHOCTD TOMpa3yMeBaeT COOCTBEHHYI0 HWHHIIMATHBY HAJOTOIUIATENbIIAKA [0
(aKTHUECKOro MPUHYIUTETLHOTO U3BITHUS.

Bo-BTOpBIX, N0oMyckaercs yruiata TpetbuMu aunamiu (1. 1 ct. 45 HK PO; n. 25 TlocranoBnenus Ne
48). DTO yCTpaHMJIO paHee CYIIECTBOBABIIUI MpoOes, KOraa MorameHue 3a10JKeHHOCTH POICTBEHHUKAMU
He BCerja Npu3HaBaJloCh OCHOBAHUEM ISl OCBOOOXKIEHUSI.

B-Tperbux, KIIOYEBBHIM DHJIEMEHTOM MCUHUCICHHUS pa3Mepa yiepOa BBICTYMAeT 3aKJII0OYeHHE
Hanorosoro oprana. Cornacto 1. 14 u 26 [locranoBnenust Ne 48, ciegoBarens 00s3aH UCTpeOOBATh pacyET
HeZoUMKH, meHed u mrpadoB, BeimonHeHHbIH PHC Poccun. be3 Takoro 3akimioyeHHs HEBO3MOXKHO
JIOCTOBEPHO YCTaHOBUTbH, BBIIIOJIHEHO JHM YCIOBHE INPUMEYAHUS; UTHOPUPOBaHHE OOS3aHHOCTH BIICUET
IIPU3HAHKUE TOCTAHOBJIEHHS O IPEKPALICHUH JI€J1a HE3aKOHHBIM.

Taxum 06pazom, mpaBo Ha 0ocBOOOXkAeHHE N0 puMedanuio 1 k cT. 198 YK P® Bo3HukaeT TosbKO Npu
COBOKYITHOCTU JOOpPOBOJIBHOIM TOJIHOW yIJIaTbl HMCYMCICHHBIX HAJIOTOBBIM OpPraHoOM CyMM U (QakTa
COBEPILEHHUS PECTYIUICHUS BIIEPBHIE.

TI'JIABA 3. MPOIECCYAJIbHBIM MEXAHWU3M NPEKPAIIEHUS YI'OJIOBHOI'O
IMPECJIEJOBAHMUA (CT. 28.1 YIIK P®)

3.1. Pacuupenue BpeMeHHbIX pamMok (P3 Ne 533-D3)

Ileponauanbno cr. 28.1 VIIK P® pomyckana Bo3merneHue ymiepda TOJIBKO 10 Ha3HAYCHUS
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cynebnoro 3acenanus. OegepanbHbiM 3akoHOM OT 27.12.2018 Ne 533-®D3 u3 u. 3 cr. 28.1 VIIK P® 6butn
UCKJTIOYEHBI CJIOBAa «J0 Ha3HaueHus cyneOHOro 3acefaHus», a 4. 4 H3JI0)KEHa B HOBOM pENaKINH:
MpeKpanieHue MpeciaeOBaHusl BO3MOXXHO BIUIOTh JO YyJaJ€HUs Cyla B COBEIIATEIbHYIO KOMHATy.
AHnanornunbii noaxoJ BocrpousseneH B [Tocranosnenuu [lnenyma BC PO ot 27.06.2013 Ne 19: yronoBHoe
IIpecieI0BaHNE MOMJIEKUT IPEKPAIECHNI0, €CIM BCE YCJIOBHUS BBIIIOJHEHbl /10 YJAJIEHHUA CyAa B
coBemarenbHyo koMHary. [Tpunaruio @3 Ne 533-D3 npeamectBoBaiio [Toctanosnenue [Inenyma BC PO ot
10.12.2019 Ne 55, kotopsim B ['ocynapctBenHyto Jlymy ObUT BHECEH COOTBETCTBYIOIIUI 3aKOHOIPOEKT.

3.2. locynedoHoe corJiamenue o corpyaundecrse (@3 Ne 122-D3)

®enepanbHbIM 3ak0HOM OT 14.04.2023 No 122-D3 cT. 28.1 VIIK PO nononnena u. 1.1: npekpanieHue
npecinenoBanus mo cr. 198-199.2 YK P® pomyckaercss TOIBKO MPHU BHINOJHEHUH JIUIIOM OOS3aTENbCTB,
MPEIYCMOTPEHHBIX JOCYJEOHBIM COTJIAIIEHUEM O COTPYAHUYECTBE B cdepe MpeanpuHUMATEIbCKON
NesITeIbHOCTH. JTO 03HAYaeT, YTO OJHOTO BO3MEIIEHUs yiiepOda HeJOCTaTOYHO — OOBHHSIEMBIN JTOJKEH
3aKJIIOYHUTH C MPOKYPOPOM COTJIAIIEHHUE, MPEAIoaraomniee Npu3HaHue BHHbI, OTKa3 OT 00KaJOBaHUS aKTOB
HAJIOTOBBIX OPTaHOB U COTPYIHUYECTBO CO CJIEICTBUEM.

3.3. Kosuin3us MaTepuaibHOM U NPOLecCcyaJbHOI HOPM

Bo3nukaer kommmsusa: npumedanue 1 k cr. 198 YK P® npopoipkaer neicTBoBaTh B INMPEKHEH
peaKiMK U HE YIIOMUHAET corjamenuii. OHO UMITIepaTUBHO TIACUT: «JIUI0. .. 0CBOOOXKIAETCs OT YrOJIOBHOU
OTBETCTBEHHOCTH...». Mcxons w3 npunnuna 3akoHHoctd (cT. 3 YK P®) u uepapxuu HCTOYHMKOB,
crelnuajgbHas MaTepuanbHas HOpMa, YJIydllawoollas IOJIOKEHUE JIMLA, JO0JDKHA HMETh HMPHOPUTET Haj
MPOLIECCyaTbHBIM OTPAaHHUEHUEM.

OnHako psia CIIENCTBEHHBIX OpraHoB, cceuiasgch Ha 4. 1.1 cr. 28.1 VIIK P®, orkassiBaioT B
MPEeKpallleHuH Jie7ia, HECMOTPS Ha MOJIHOE BO3MEIllEHUE yiepOa, eclid COorjalleHue He 3aKI4YeHO. JTOo
co31aéT TPaBOBYIO HEONPEACIEHHOCTh M TpeOyeT pasbsicHeHus Ha ypoBHe I[lnenyma BC PO nmbo
3aKOHO/IATEJIbHbIX U3MEHEHUN: aononHeHus npumedanus 1 x cr. 198 YK PO ykazanuem Ha npumeHeHUe
HezaBucuMo ot YIIK P® nmubo uckmouenus 4. 1.1 u3 ct. 28.1 YIIK PO.

I'JIABA 4. AHAJIN3 CYJIEBHOM ITIPAKTUKHA

4.1. IlpaBoBbie no3unuun Bepxosuoro Cyna P@®

HentpansHoe 3Hauenue umeet I[locranosnenue [lnenyma BC PO ot 26.11.2019 Ne 48, 3amenuBuiee
panee aeiicrBoBasiuee [loctanosienue ot 28.12.2006 Ne 64. B HEM pa3bsiCHEHbI: KPUTEPUU NTPU3HAHUS JTULA
BIIEPBBIE COBEPIIUBIINM HAJIOTOBOE MpeCTyIIeHue (1. 24); TOPSA0K MOATBEPKACHHUS IMOJTHOTO BO3MEIICHUS
yuiepOa (1. 25); HeIOMyCTUMOCTh yuéTa MPUHYAUTEIHHOTO B3BICKAHUS KaK JOOPOBOJIBHOTO; 00S3aHHOCTH
CYZIOB IIPOBEPSATH HAIMYHE 3aKIIOUECHUS HAIOTOBOTo opraHa (1. 26). CoriacHo o01eMy moaxoay, 4aCTHIHOE
BO3MEUICHHE HE SBJISETCS OCHOBAHUEM JMJIi OCBOOOXKIEHHUS, HO MOXET OBITh MPU3HAHO CMSTYaroliuM
obctosTenscTBOM (4. 2 cT. 61 YK P®). IToctanosnenue [1nenyma BC PO ot 10.12.2019 Ne 55 o6ocHoBaio
HE0OXOIMMOCTh OTMEHBI OTPAaHMUYEHUSI O BO3MEILEHUU J0 Ha3HAYeHMs CyJeOHOro 3acefaHusi, YTO U ObLIO
peanuzoBano @3 Ne 533-D3.

4.2. IIpaBosbie no3unun Koucrurynuonnoro Cyna P@®

ITocTranosiienne KC P® ot 04.03.2021 Ne 5-II no neny B.B. Kanyraposa nMeer npuHIMINAAIBHOE
3HaUYE€HHWE JUIS Pa3rpaHMYCHHs] MOIIEHHWYECTBA M Hajorobix mpectymieHnd. KC P® ykaszan, yto
3aKpeIieHue COCTaBOB MPOTUB COOCTBEHHOCTH JOJKHO MPOBOIHUTHCSA C COONIOJEHUEM NMPUHIIMIIOB BUHBI,
paBeHCTBa, CIPAaBEIMBOCTH M TMpaBoBOi ompenenéHHocTH. COOTHECEHHE NMPU3HAKOB MOILIEHHUYECTBA,
CONPSsDKEHHOTO ¢ mpuTsazanueM Ha Bo3meulenue HJIC, mpeamosaraer oOparieHue K HOpMaMm HajlOroBOTO
3aKOHOJATENbCTBA.

Onpenenenne KC P® ot 09.03.2023 Ne 477-O no neny JI.M. KaperHukoBa pa3Buio paHee
chopmynupoBanusie oaxoasl. KC PO moareepaui, uto 4. 4 cr. 159 YK P® mo3Bossier ¢ qocTaTtoqHOM
CTETIeHBIO ONPEICIIEHHOCTH PA3TPAaHNUUTh IEHCTBUS JIUIl, 00pa3yIOIIe COCTaB MOIIIEHHUYECTBA, U ICHCTBUS
HaJIOTOIIATENbIINKOB, CBSI3aHHBIE C HEYIUIaTOM WM HEeOOOCHOBaHHBIM BO3BparoM Haiora. Ilpu
JI0Ka3aHHOCTH MPSMOT0 YMBICJIAa Ha XHUILEHHE OF0JKETHBIX CPEJICTB Co/lessHHOE KBanuduuupyercs o cr. 159
YK P®, a ne no cr. 198 YK P®. CnenoBarensHo, nepekBainpuKanus — HE IMPOU3BOJI IPABONPUMEHHUTEIS,
a 3aKOHHBIH MEXaHW3M TMPH JOKA3aHHOCTU KOPBICTHOTO MOTHBA W (UKTUBHOCTH ONEpalHid, UYTO
ABTOMATUYECKH JIMIIIAET JIMIIO BO3MOKHOCTH BOCIOJIb30BAThCS MpuMedanreM 1 k c¢t. 198 YK PO.

4.3. Pazrpannyenue ct. 198 u c1. 159 YK P®

Bepxosubiit Cyn P® B [locranosnenun [lnenyma ot 30.11.2017 Ne 48 «O cyneOHO# mpakTHKE 11O
JenaM O MOILIEHHUYECTBE, MPUCBOCHUMM M pacTpare» KOHKPETU3UPOBAT MPU3HAKH, TO3BOJISIOLINE
KBATM(UIIUPOBATH JEHCTBUS KaK MOIIEHHUYECTBO: HUCHOJIb30BaHUE (PUPM-OJHOIHEBOK; (OpMabHBIN
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JTOKYMEHTO000POT 0€3 peallbHOW AeATeNbHOCTH; OOHATMUYMBAaHUE CPEICTB U UX IIPUCBOCHUE; TIPEACTaBICHUE
B HQJIOTOBBIM OpraH 3aBEJOMO JIOXKHBIX CBEJCHHMH C II€JIbI0 MOJYYUTh JEHbIU U3 Orokera. [lpy Hammuum
peanbHON X03sICTBEHHOM Olepalny, MOBJIEKIIEH HeYIUIaTy Halora, CoJIesTHHOE KBaTU(pHUIUPYETCs 110 cT. 198
(wm ct. 199) YK P® ¢ coxpaneHueM BO3MOXXHOCTH OCBOOOXACHHS. [I[pUMEHHTENbHO K HE3aKOHHOMY
Bo3merennio HJIC crnoxunace ycroumnBas nmpakTuka kBanudukammu no cr. 159 YK P®: npencrasnenue
(UKTUBHBIX JOKYMEHTOB O SIKOOBI yIIJIAUCHHOM Hajore o0pa3yeT He YKJIOHEHHUE, a XMILIEHHE CPEICTB U3
OropKeTa myTéM oOMaHa.

4.4. KaccalluOHHAsl U aneJUIAUUOHHAS NPAKTHKA

B 0030pe mpakTUK{ KacCallMOHHBIX CYAOB OOIICH MOpUCAMKINH, OmyOsnkoBaHHOM ODITA PO,
BOCIIPOU3BEJICHA MO3ULMS: OCBOOOXKICHHE B CIydasX, HPEJyCMOTPEHHBIX IpuMedaHusiMu K OcoOeHHOM
4acTu, IPOU3BOAMTCS 1O IpaBuiam 3tux npumeuyanuil (Kaccanuonnoe onpenenenune 2KCOXO ot 27.09.2021
No  77-3076/2021). IlpuMeHUTENHPHO K HAJOTOBBIM J€JIaM KacCallMOHHBIE WHCTAHIIUHU BBIpAOOTAIN
CJIEYIOIINE TIOIXO/bI:

1) mocraHoBIIeHHE O IPEKPALCHUU Jiea IPU3HAETCA HE3aKOHHBIM, €CJIM OTCYTCTBYIOT CBEJICHHS U3
HAJIOTOBOT'O OpTaHa O IOJIHOM IOTAIIeHUH yIepoa;

2) He AomycKaeTcs MpekpalieHue 0e3 pacuéra CyMM HEJIOMMKH, IeHeH W mrpada, BBHIIOIHEHHOIO
®HC Poccuu;

3) mpaBoBas OLIEHKAa JEHCTBUIA OOBHHIEMOro TpeOyeT oIpeneneHuss CcoObITUS U COCTaBa
MPECTYIUIEHNUS, B TOM YHCJI€ TOYHOI'O HCUUCIIEHUS HAJIOTa;

4) noraieHue 3aJJOJPKEHHOCTH TPETbUMHU JIMIIAMU IPU3HAETCS HAAJISKAIIIUM BO3MEILICHUEM.

Coxpansiercss pa3HOOOM B IPaKTHKE IO CHUTyalMsiM, KOrja TIIOCJ€ apecTta HUMYIIECTBa
HAJIOTOIIATEIIbILHUK J10 €10 PeAIN3aLuU NePEeUHCIIsIeT HEJOCTAIOILYI0 CYMMY: B OTHUX PErHOHAX CY/bl CTPOTO
CIIEAYIOT TO3UIMM O HEAONYCTUMOCTH OCBOOOXIEHMSI NPHU NPUHYIAUTEIBHOM B3bICKAaHUHU, B JIPYrUX
JIONYCKAIOT MpeKpallieHue JAeja IpU YCIOBUM COOCTBEHHOM MHUIMATUBBI Hajloromiarenabiiuka. Cropsl o
koumm3un 4. 1.1 cr. 28.1 VIIK P® u npumevanus 1 k cr. 198 YK P® yxe noxomar mo kaccaruu; ux
pe3yabTaThl B NEPCHEKTHBE CHOPMUPYIOT €MHOOOPA3HYIO IPAKTHUKY.

I'JIABA 5. ITPOBJIEMBI IPABOITPUMEHEHUA U ITYTU COBEPIIEHCTBOBAHMUSA

5.1. Pasrpannvenne ct. 198 u cr1. 159 YK P®

[IpaBuiio, coraacHO KOTOPOMY KBaIM(HUKAIUS 10 MOLIEHHUYECTBY TpeOyeT JoKa3bIBaHUs yMbICia Ha
XMILEHUE, @ HE TIPOCTO Ha YKJIOHEHHUE OT YIUIaThl HAJOra, SBJIAETCS NPUHUUNUANBHBIM. OHAKO Ha JTane
MIPEIBAPUTENILHOTO CIEACTBHS YCTAaHOBJIEHUE TAKOI'O YMBICIIAa IPEJICTABIISIET CI0XKHOCTh: HAJIOTOBbIE OPraHbl
U CJIeZIOBATeNI CKIOHHBI EPEOLIEHUBATh NMPU3HAKU (PUKTUBHOCTH, UTHOPUPYS AeI0BYIO 1ienb. Heobxonuma
JieTau3alys KpUTEpUEB pa3rpaHUyeHus B COBMECTHBIX pa3bsicHeHUIX BC PO u I'enepanbHOl poKypaTypsl
P®, 4T0OBI UCKITIOUUTH IPAKTHKY, IPU KOTOPOH HAIOTOIIATENBIINK, TOTOBBIN BO3MECTUTH YILIEPO, JINIIAETCS
IpaBa Ha 0CBOOOK/JICHHE JIUIIb U3-3a HEBEPHOI NepBOHAYAIbHON KBATU(UKALINH.

5.2. Kosumm3us MaTepuajibHOM M NMPOLecCyaJbHOM HOPM

Beenenue u. 1.1 ct. 28.1 VIIK P® co3nano BHYTPEHHIOI HECOIIACOBAaHHOCTH perynupoBaHus. B
KaueCTBE 3aKOHOAATEIBHOTO PEUIEHMSI IPEIaraeTcs: JONOIHNATE puMedanue 1 k ct. 198 YK P® ykazanuem
Ha IPUMEHEHHE HE3aBUCUMO OT MPOIECCYaAbHOIO 3aKOHOATeNbCTBA; 100 HCKIounTh 4. 1.1 u3 cT. 28.1
VIIK PO s ciaydaes, Korja ocBoOoXaAeHUE TpsMo ripexycMoTperHo Ocobennoii yacteio YK. Jlo BHEceHUs
M3MEHEHHUH 11esiecoo0pa3Ho aath pasbsicHenue [lnenyma BC PO o mpuoputete MaTepraibHOW HOPMBI Hajl
IIPOLIECCYaIbHBIM OTPaHUYEHUEM.

5.3. IIpoGJieMa «CHCTEMATHYECKOT0» 0CBOOOMKIEHUS

OTtcyTcTBHE OTrpaHUUYEHUI HA MOBTOPHOE NMPUMEHEHHUE NTPUMEUAHUS NO3BOJIIET OJTHOMY U TOMY XK€
JIUIy HEOAHOKPATHO YKJIOHSATHCS OT YIJIaThl HAJOTOB C MOCHeAytomel «peabunuranueit». s ycrpanenus
HE/IOCTaTKa MpeaaraeTcs yCTaHOBUTh B CAMOM MPUMEYAHUU MPaBUIIO: JIMLO, paHee OCBOOOXKIaBIIeecs MO0
3TOW CTaTbhe, HE MOXKET MPEeTeHJ0BaTh Ha MOBTOPHOE OCBOOOXKIEHUE B TEUEHHE TPEX JIET C MOMEHTa
MOTalIeHMsI 3a/10JKEHHOCTH WM NTPEKPAILEHUS IPEIbIIYILIETO AeTa.

5.4. YTOo4HEeHHE OHATHS «100POBOJIBHOCTI

CoxpaHnsercsi HeonpeAeIEHHOCTh B CIIydasX, KOTJja BO3MEIIEHUE IIPOU3BOAUTCS TIOCIIE BO30YKICHHS
UCIIOJHUTEJIBHOTO IPOM3BOJCTBA, HO [0 (PaKTHYECKON pealn3alud apecTOBAHHOIO HMYIIECTBA.
[Ipenuaraercs 3aKpenuTh YETKUI KPUTEPHiL: TOOPOBOIBHBIM MPU3HAETCS BO3MEIICHHUE, OCYLIECTBIEHHOE 110
COOCTBEHHOW MHHMIIMATHBE HAJIOTOIJIATEIbINNKA 10 MOMEHTA (DAKTUYECKOTO U3BSITUS JICHEKHBIX CPEIICTB B
HNPUHYIUTETBHOM HOPSIIKE, HE3aBUCUMO OT CTa/INU MCIIOJHUTEIBHOIO IPOU3BO/ICTBA.

3AK/IIOYEHUE
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[TpoBenénHoE Mccae10BaHUE O3BOJISIET CHOPMYIUPOBATH CIEAYIOIINE BBIBOIBI.

1. MaCTUTYT OCBOOOXKICHHS OT YTOJIOBHOM OTBETCTBEHHOCTH 1O mpumedanuio 1 k cr. 198 YK PD
NPEJCTaBIseT COOOW CaMOCTOSTENbHOE CIEUAlbHOE O€3yCIIOBHOE OCHOBAaHHUE BOCCTAHOBHUTEIBHOTO
Xapakrtepa, OTauyHoe oT cT. 7S 4. 1 c1. 76.1 YK P®.

2. YcIloBHs IPUMEHEHHUSI HOPMBI ITOJTy4rIIn pa3BépHyToe TonkoBanue B [locranosnenuu [Inenyma BC
P® or 26.11.2019 Ne 48, omHako pacHIMPHUTEIbHOE TOJKOBAaHWE IOHATHUS «BIEPBBIE», TOMYCKAIOLIEE
MIOBTOPHOE OCBOOOKIEHHE, TPEOYET 3aKOHOIATETLHOTO YTOYHECHHUSI.

3. [Iponeccyanphbrit Mexanusm cT. 28.1 YIIK PO nperepnen pazHoHanpaiaeHHbIe n3MeHeHUs1. D3 Ne
533-@3 yny4ymmna MOJOKEHHWE HanoromiarensimukoB, @3 Ne 122-@3 — (¢pakTudyecku OrpaHHYHI €ro
TpeOOBaHUEM O JTOCYIEOHOM COTJIAIICHHH, YTO MOPOIUIIO KOJUTU3HIO C IpuMedaHueM K cT. 198 YK PO.

4. TTozunuu KC PO (Ilocranosnenue ot 04.03.2021 Ne 5-I1, Onpenenenue ot 09.03.2023 Ne 477-0)
u Ilnenyma BC P® moxkassiBaror, uto nepekBanudukanus Ha cT. 159 YK P® nmonmycruma Toinbko mpu
JOKa3aHHOCTH MPSMOTO YMBICTIA HA XUIIEHNE OI0/DKETHBIX CPENICTB; 0€3 ATOr0 OHAa HE3aKOHHA.

5. BroisBnennsle mnpoOJeMbl — HECONNIACOBAaHHOCTh MATEPHAILHOTO U IMPOLIECCYaIbHOTO
pPETYJIMPOBAHMSI, HEONPEACIEHHOCTh B  TOJKOBAHHH  <«TOOPOBOJIBHOCTHY», PHUCKH HEOOOCHOBAHHOMN
nepekBaTu(PUKaUU, OTCYTCTBUE OTrPAaHUYECHHUI HA TMOBTOPHOE NpPHUMEHEHHE — TpeOyIoT CHCTEMHOTO

pearupoBaHusl 3aKOHOAATEIIA.

Tonbko ynopsgouenne YK PO u VIIK PO, yé€rkoe ompenesneHue KpUTEPUEB pPa3rpaHUYCHUS
HAJIOTOBBIX M MOIIECHHHYECKHUX JEHCTBUH M pa3yMHbIE OrPAaHUYCHUS HA MOBTOPHOE HCIOJIb30BaHUE
WHCTUTYTa OCBOOOXKICHUS CITIOCOOHBI 00ECIIeUnTh OallaHC MHTEPECOB rOCYAapCTBA U HAIOTOTIATENbIIUKOB.

bubanorpaguyecknii CMucoK:

1. YronoBueii koaeke Poccuiickoit @enepammu ot 13.06.1996 Ne 63-D3 (B neiicts. pen.) // C3
P®. —1996. — Ne 25. — Cr. 2954.
2. VYronoBHo-niporieccyanbHblil kojieke Poccuiickoit @enepanuu ot 18.12.2001 Ne 174-D3 (B

nericts. pex.) // C3 PO. — 2001. — Ne 52 (u. ). — Cr. 4921.

3. Hanorogerit kogexe Poccuiickoit @eneparuu (4. 1) ot 31.07.1998 Ne 146-03 // C3 PDO. —
1998. — Ne 31. — Cr. 3824.

4. denepanbhblii 3aK0H 0T 27.12.2018 Ne 533-D3 // C3 PD. — 2018. — Ne 53 (u. I). — Cr. 8459.

5. ®enepanbHblil 3akoH 0T 18.03.2023 No 78-D3.

6. [TocranoBnenne Koncturynuonnoro Cyma P® ot 04.03.2021 Ne 5-IT mo nmeny B.B.
Kanyraposa // C3 P®. — 2021. — Ne 11. — Cr. 1900.

7. Omnpenenenne Konctutyumonsoro Cyma P® ot 09.03.2023 Ne 477-O mo xanobe JI.M.
KapeTrnukosa.

8. [TocranoBnenue Ilnenyma BepxoBHoro Cyma P® ot 26.11.2019 Ne 48 «O mnpakTtuke
NPUMEHEHMS Cy/laMU 3aKOHO/IAaTeNIbCTBA 00 OTBETCTBEHHOCTH 3a HAJOTrOBbIE MpecTymieHus» // Poccuiickas
razera. — 2019. — 6 nexalOps.

9. ITocranosnenue Ilnenyma Bepxosnoro Cyna P® ot 27.06.2013 Ne 19 (B neiicTs. pen.).

10. [Toctanosnenue [Tnenyma Bepxosuoro Cyna P® ot 15.11.2016 Ne 48 (B pen. ot 23.12.2025
Ne 43).

11. [Tocranosnenue [1nenyma Bepxosrnoro Cyna P® ot 30.11.2017 Ne 48 (B pen. ot 15.12.2022).

12. O0630p cyneOHOW MNpakTHKH KacCAllMOHHBIX CYIOB OOIIeH IOPUCAMKIMU IO BOMpOCaM
npekpaieHus yroaosaoro jaena (cr. 25, 28 VIIK P®). — URL.: https://fparf.ru.

13. CynebHasi cTaTHUCTHKAa IO HAJOrOBBIM mpecTymuieHusMm 3a 2021-2024 rr. — URL:
http://cdep.ru.

14. Koncynprantllnroc. — URL: http://www.consultant.ru.
15. I'APAHT. — URL.: http://www.garant.ru.

56



https://fparf.ru/
http://www.garant.ru/

Hayunsrit sxxypaan «lOpuandeckuii haxt www.ur-fakt.ru

Axarymesa M.C.
Akatusheva M.S.
CTYIEHT
WHCTUTYT 5KOHOMMKH U YIIPABICHUS
OI'AOY BO «Ypanbckuii penepanbHblii yHuBepcuTeT uMeHH nepsoro Ilpesuaenta Poccun
b. H. Ensiinnay

I'py3neBa B. C
Gruzdeva V.S.
CTYJIEHT
NHCTUTYT S5KOHOMHKH U YIIPaBICHUS
OI'AOY BO «Ypanbckuit dhenepalibHblii yHUBEPCUTET HMEHU TiepBoro [Ipe3uaenTta Poccun
b. H. Enbiiunay

Mengenesa E.O
Medvedeva E.O.
CTYJEHT
WHCTUTYT 5KOHOMUKH U YIIPaBJICHHUS
OI'AOY BO «Ypanbckuil GpenepalibHblil yHUBEpcUTET UMeHH nepBoro IIpesunenta Poccun
b. H. Ensiiuna

VJIK 343

ITPOBJIEMBI IPABOBOI'O PET'YJIMPOBAHUSA U ITPUMEHEHUSA CTATBHA 205.6 YK P®
(HECOOBHIEHME O INPECTYIIVIEHUN)

PROBLEMS OF LEGAL REGULATION AND APPLICATION OF ARTICLE 205.6 OF THE
CRIMINAL CODE OF THE RUSSIAN FEDERATION (FAILURE TO REPORT A CRIME)

AHHOTaHI/Iﬂ. B cratbe HCCIICAYIOTCSA HpO6J’IeMLI MMPpaBOBOT'0 PETYJIUPOBAHUA U NIPUMCHCHUS CTATbU
205.6 VYronosHoro kojaekca Poccuiickoit ®enepanuu, npeaycMaTpUBAaIOUIE OTBETCTBEHHOCTh 3a
HCCOO6H.ICHI/IC O MMPECTYIJIICHUHN TeppOpHCTquCKOﬁ HAITPpaBJICHHOCTH. PaCCManI/IBaIOTC}I IpaBOBasd Ipupoga
JTAHHOW HOPMBI, €€ MECTO B CUCTEME MPECTYIUICHUHN MPOTUB OOIIECTBEHHOM 0€30MaCHOCTH, OOBEKTUBHBIE 1
Cy6’LeKTI/IBHBIe IpHU3HAKHU COCTaBa IPCCTYIJICHUS. Oco0oe BHHMaHUE YACICHO np06HeMe YCTAHOBJICHUSA
«IOCTOBCPHOI'0O 3HAHUA» O TOTOBAIICMCA WA COBepIHéHHOM MNPECTYIJICHUHU, a TaKXKC CIOXHOCTAM
JOKa3bIBaAHUSA Cy6LeKTHBHOﬁ CTOPOHBI ACAHUS. AHaJ'II/IBI/Ipy}OTCSI BOIIPOCHI HpaBOBOﬁ OHpeHeHéHHOCTI/I, pUCKH
PaCIIUPUTEIBHOI'O TOJIKOBAHUS HOPMBI U €€ COOTHOIICHHE C KOHCTUTYUHMOHHBIMU NPUHIOHUIIAMHU 3aIIUTEI IIPaB
n CBO60,£[ yenoBeka. Ilo pe3yiibTaTaM HUCCICAOBAHUA CACIaH BBIBOJ O HCO6XOI[I/IMOCTI/I IIaJ'ILHefII.Hel‘o
COBEPIIIEHCTBOBAHMS MPaBOBOTO perynupoBanus cratbu 205.6 YK P® u BeipaboTku 60Jiee YETKHX KPUTEPUEB
YCTAHOBJICHUSA yl“0J'IOBH0171 OTBETCTBECHHOCTH 34 HCCOOGI_LICHI/IC O MPCCTYIJICHUH.

Abstract. This article examines the issues of legal regulation and application of Article 205.6 of the
Criminal Code of the Russian Federation, which provides for liability for failure to report a terrorist crime.
The article examines the legal nature of this provision, its place in the system of crimes against public safety,
and the objective and subjective elements of the crime. Particular attention is paid to the problem of
establishing "reliable knowledge™ of a crime being prepared or committed, as well as the difficulties of proving
the subjective aspect of the act. Issues of legal certainty, the risks of a broad interpretation of the provision,
and its relationship with constitutional principles of protecting human rights and freedoms are analyzed. The
results of this study conclude that further improvements are needed to the legal regulation of Article 205.6 of
the Criminal Code of the Russian Federation and the development of clearer criteria for establishing criminal
liability for failure to report a crime.

KiroueBbie cjoBa: HecooOmeHue o mpectymiieHun, ctates 205.6 YK P®, yromosHas
OTBETCTBEHHOCTb, MPECTYIUICHUS TEPPOPUCTUUYECKON HaNpaBICHHOCTH, OOIIECTBEHHAsh O€30MacHOCTb,
JOCTOBEPHO M3BECTHBIE CBEJCHHs, CYOBEKTHBHAs CTOpPOHA IPECTYIUICHHs, MPABOBas OIpPENeIEHHOCTS,
KOHCTUTYIITMOHHBIE TapaHTUH, TPOTUBOJICHCTBUE TEPPOPU3MY.

Keywords: failure to report a crime, Article 205.6 of the Criminal Code of the Russian Federation,
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criminal liability, terrorist crimes, public safety, reliably known information, subjective aspect of a crime,
legal certainty, constitutional guarantees, counterterrorism.

BBEJIEHUE

AKTyanbHOCTh HCCIEIOBaHHMA OOYCIIOBJIEHA YCWJIIGHHEM YrOJOBHO-TIPABOBBIX MEXaHHU3MOB
TIPOTHBOEHCTBHS TPECTYIUICHUSAM TEPPOPUCTUYECKOM HAIPABIEHHOCTH? M paclIMpeHHeM 00s3aHHOCTE
rpakJaH 1o COACUCTBUIO MPABOOXPAHUTEIILHBIM OpraHaM. B 3ToM KOHTeKCcTe 0cob0e 3HaYeHne MPHOoOpeTaeT
ctatba 205.6 VYromoBHOro konekca Poccuiickoi CDez[epauHH3, YCTaHaBJIMBAIOIIAsl OTBETCTBEHHOCTH 3a
HECOOOIIEHWE O MPECTYIUICHWH, OTHOCAIIEMCS K PsJy COCTaBOB TEPPOPUCTHYECKOM M CMEXHOM
HaIIPABJIEHHOCTH.

BBenenne nanHOM HOPMBI CTal0 OTPAKEHUEM TEHICHIMU K aKTUBU3AIMH MPEBEHTHUBHON (YHKLIHUU
YTOJIOBHOTO IIpaBa, IIPY KOTOPOM aKLEHT CMEUIACTCA C PEarupoBaHHs Ha YK€ COBEPIICHHOE JESHUE K
NPEIYNpexJACHUI0 €ro COBeplIeHHs. Bmecre ¢ TeM NOAOOHOE pacHIMPEHHE YTrOJIOBHO-TIPABOBBIX
00513aHHOCTEH BBI3BIBACT DSl TEOPETHUECKUX M IPAKTHUYECKUX BOIIPOCOB, CBSI3aHHBIX C IpeesamMu
JOMyCTUMOT'O BMEIIATENCTBA FOCYIapCTBa B chepy JIMIHON CBOOOIBI TPaKIaH.

Haubonee muckyccuonusiMu acnektamu ctatbu 205.6 YK PO gBISIOTCS OIEHOYHBIA XapakTep
KITIOUEBBIX TIPH3HAKOB COCTABA IIPECTYILIEHHS, MPEKIE BCETO TOHATHS «OCTOBEPHO H3BECTHBIE CBECHHUA»,
a TaKKe CIOXKHOCTH JI0Ka3blBaHUA (paKTa OCBEIOMJICHHOCTH JIMIIA O TOTOBSILEMCS WM COBEpPILICHHOM
MPECTYIUICHUU. YKa3aHHbIE OOCTOSATENLCTBA CO3/IAIOT PHCKH HEOJAHO3HAUYHOTO TOJKOBAHUS HOPMBI U, KaK
CJIECTBUE, HEOAHOPOJHOCTH IIPABOIIPUMEHUTEIBLHOU TPAKTUKH.

Kpome Toro, axrTyaiabHbIMH OCTaIOTCSI BOIPOCHI KOHCTUTYLIMOHHO-TIPABOBOW JIOIYCTUMOCTH
YCTaHOBJICHHOH 005S3aHHOCTH COOOIIEHUS O MPECTYIUIEHHH, €€ COOTHOULICHUs ¢ MPUHLUUIAMU IPaBOBOM
OIIpE/ICNIEHHOCTH, 3allpeTa IPUHYKJIEHUS K CBUIETEIbCTBOBAHUIO IPOTUB Ce0sl U CBOMX OJIM3KHUX, a TaKXKe
rapaHTHeN YBaKEHUsI CEMEIHOM KU3HU.

Crenenp Hay4yHOM pa3pabOTaHHOCTH MpOOJIEMbl HENb3s NpU3HATHh JocraToyHo. Hecmorpst Ha
HaJINYME OT/IEJIbHBIX UCCIIEI0BAaHUM, TOCBSIIEHHBIX BOIPOCAM YTOJIOBHOM OTBETCTBEHHOCTH 32 HECOOOIIEHNE
O MpPECTYIJIEHWH, KOMIUIEKCHBIM aHanu3 mnpaBoBoil KoHCTpyKuuu crtatbu 205.6 YK P® u npobnem ee
NPUMEHEHMS B CyZeOHON MPAaKTUKE OCTAeTCsl HeIOCTaTOYHO pa3pabOoTaHHBIM.

[lenbto Hacrosimiel pabOTHI SBISIETCS KOMIUIEKCHBIM aHAJIW3 YTOJIOBHO-TIPABOBOTO PEryIMpPOBaHUS
OTBETCTBEHHOCTH 32 HECOOOIIEHNE O NMPECTYIUIEHUH, TpenycMOoTpeHHOM cTatbelt 205.6 YK P®, BoisBieHue
OCHOBHBIX IIP0O0JIEM ee MPUMEHEHUS U ONpPE/IesIeHNEe HapaBIeHUI COBEPILIEHCTBOBAHUS 3aKOHOIaTENIbCTBA.

Jlns nocTrkeHus yKa3aHHOW LEJIM TOCTABIIEHBI CIIEIYIOIINE 3aJa4H:

— IpOoaHAIN3UPOBATh MPaBOBYIO Hpupoxy u Mecto cratbu 205.6 YK P® B cucteme yrojgoBHOro
3aKOHOJATEIIbCTBA;

— UCClIeIoBaTh OOBEKTUBHBIE U CYOBEKTUBHbBIE MPU3HAKU COCTaBa MPECTYIJICHUS;

— BBISIBUTH MPOOJIEMBI TPABOIPUMEHEHNUS U JIOKa3bIBaHUS;

— paccMOTpeTh KOHCTUTYIIMOHHO-TIPABOBBIE ACIIEKThI paCCMaTPpUBAEMO HOPMBI.

OOBEeKTOM HCCIEOBaHUSI BBICTYNAIOT OOIIECTBEHHBIE OTHOIICHHUS, BO3HHKamoImue B cdepe
peaiM3aly yroJIOBHOM OTBETCTBEHHOCTH 3a HecooOlleHHe o npecTyruieHud. [IpenMeroM unccnenoBaHus
ABJIAIOTCS nostoxkeHust cratb 205.6 YK PD n npakTrka MX npUMEHEHUs.

MeTo0/10THYeCKYI0 OCHOBY MCCIIEOBAHUS COCTaBISIOT OOLIEHAYYHbIE M CIEUAIbHBIE METOJIbI
MO3HAHUs, BKIIOYask pOpMaIbHO-IOPUINUECKUI, CHCTEMHBIA U CPAaBHUTEIBHO-TIPABOBOI METO/IbI aHAJIN3A.

I'JTABA 1 IlpaBoBas mnpupoma u wmecto ctarbu 205.6 YK P® B cucreme yroioBHOro
3aKOHOJATEIbCTBA

OcHoBaHMsI BBEJIEHUSI HOPMBI U €€ HazHaueHue. KpuMuHanuzamus HecooO1eHus O MPECTYIUIEHNUH B
COBPEMEHHOM POCCHICKOM YTOJIOBHOM IipaBe mpousonuia B 2016 romy ¢ IpUHATHEM TaK Ha3bIBA€MOI'O

2 Xazos E. H., Benngukros M. 1., Bonocesnu U. H. [TpecTymieHus TEppOPUCTUIECKON U SKCTPEMUCTCKOM HANPABJIEH HOCTH, KaK
yrpo3a HanuoHaIbHON Oe3omacHoct Poccum //  Kpumunosormueckmit sxkypuamn. 2025. Ne 4. C. 177-183.
https://doi.org/10.24412/2687-0185-2025-4-177-183. EDN: BIZDVR.

3https://www.consultant.ru/document/cons_doc_LAW_10699/c4bb1f325f985bb285bal036d8e40c80b4648f7/. "YTonoBHBIH
komekc Poccuiickoit ®@emepanun” ot 13.06.1996 N 63-®3 (pex. ot 09.04.2026) YK PD Crares 205.6. Hecoobrienue o
NPECTYIUICHUU

4 Vceroxannna E. B. IIpunuun nocToBepHOCTH HMH(OPMALUM: MOCTAHOBKA IIPpoOieMsl // DIEKTPOHHOE NPHIIOKEHHE K
«PoccuiickoMy ropuanueckomy kypHamy». — 2017. — Ne 4. — C. 47-52. — URL.: https://cyberleninka.ru/article/n/printsip-
dostovernosti-informatsii-postanovka-problemy (mara o6pamenus: 03.06.2026).
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«maketa SIpoBoit».> OCHOBHBIM (yHIaMEHTOM s mosBieHus crath 205.6 YK P® mocmysxuia
HEO0OXOIMMOCTh PE3KOT0 YCUJICHUS MPEBEHTUBHON ()YHKIIMHM YTOJIOBHOTO 3aKOHA B YCIOBUSX INI00ATBLHOTO
pocTa  TEppPOPHCTUYECKHUX  Yrpo3. 3aKoOHOAATeNb CMecTWI (OKYyC TPaBOBOTO  BO3JIEHCTBHA C
PETPOCIIEKTUBHOIO PEAarMpoBaHMsl HAa YXKE HACTYNHMBUIME IIOCIEACTBUS B CTOPOHY MpPEAYNpPEKICHUS
IPECTYIUIEHUH Ha CTaguu UX MpurorosiaeHus. ColUalbHO-NPAaBOBOE HA3HAUYEHUE JaHHOW HOPMBI
3aKJII0YaeTcsi B MOOWIM3alUU TPaKIAaHCKOro oOOIIecTBa M BO3JOKEHUU Ha TpakIaH OPHUINYECKOU
0053aHHOCTH TI0 OKAa3aHHWIO COACUCTBUS OpraHaM IPABOIMOPSAIKA B LENAX 3alIMTHl JUYHOCTH, OOIIECTBA U
rocynapcTsa.®

CBs13b C aHTUTEPPOPUCTUUYECKUM 3aKOHOJATENbCTBOM. PaccmaTpuBaeMas HOpMa UMEET JKECTKYIO
npoGUIbHYI0O TPUBSI3KY M  BBICTYHAeT DSJIEMEHTOM KOMILIEKCHOTO MEXKOTpPaciaeBOr0o HHCTUTYTA
IIPOTUBOAEHUCTBUS TeppopusMy. OHa OpraHMYHO JONOJHSAET mojoxkeHus PenepanpHoro 3akoHa «O
MIPOTUBOJICUCTBUU TEPPOPU3MY», B KOTOPOM IPU3HAHUE MPUOPUTETA MEP MPEAYNPEKICHUSA 3aKPEIUICHO B
KauecTBe OcHOBomojaratomero npunmuna.’ Crates 205.6 YK P® QaxTudecku BBHICTYMAET YTrOIOBHO-
MIPaBOBOM CaHKIMEH 3a HEUCIOJHEHHE OOILIENPaBOBON OOS3aHHOCTH IO MPECEYCHUIO TEPPOPUCTUUECKON
NESATEeNbHOCTH, TPAaHCPOPMHUPYS MOPAIBHBIA JOAT WH(POPMHPOBAHUS B CTPOroe IOPUANYECKOE
00513aTE€TBCTBO.

MecTo B crcTeMe MpecTyIUICHUH MPOTUB 00IIeCTBeHHOM Oe3onacHocTh. Pa3menienne crateu 205.6
YK PO B riase 24 YK PO («IIpectynneHus mpoTuB 00IIECTBEHHOI 0€301MacHOCTY) ONpeeseT e€ poaoBoi
U BUJOBOH OOBEKTHI. DTO MPUHUIUIHUAIBHOE OTJIMYME OT COBETCKOTO YTOJIOBHOTO 3aKOHOJATENIbCTBA, TIE
HenoHocuTenbeTBO (cT. 190 VK PC®CP) mpusHaBanoch MpecTymIeHHEM NPOTUB MOpsaKa ynpapieHns.®
JleiicTByromasi CTPyKTypa NOJYEPKHUBAET, YTO BpE] B JAHHOM Cllydyae NpPUYMHSAETCS HE aOCTpaKTHOMY
ABTOPUTETY TOCYJAPCTBEHHOM BJIACTH, @ COCTOSIHUIO 3alllUIIEHHOCTH JKU3HEHHO BA)XXHBIX HMHTEPECOB
00IIecTBa OT YTPO3 TEPPOPUCTUIECKOTO XapaKTepa.

Cootnomenue ¢ npyrumu Hopmamu YK P®. Haubonee octpoit TeopeTuueckoil mpo0iaemMoi SBiIseTcs
OTIrPaHUYEHHUE MCCIEAYEMOW HOPMBI OT CMEXHBIX COCTABOB, B IEpPBYIO oyepenb oT ctatbu 316 YK PD
(«3apanee He O0OelIaHHOE YKPBIBATEIBCTBO MPECTYyIJIeHUI»). KitoueBoe paznuuue JIeKHUT B IIOCKOCTH
XapakTepa JAesHus: ecu yKpbiBaTenbcTBO (cT. 316 YK P®) Bcerna BeipaxkaeTcs B aKTUBHBIX JEHCTBUSAX 10
COKPBITHIO TPECTYIHUKA, OPYAWNA WM CIENOB TMpecTyljeHus, To HecooOmeHnue (cr. 205.6 YK POD)
TnpescTaBiseT coboii uncToe 6e3zeiicTare.? KpoMe TOro, OHM pasHyaioTcs Mo KPyry NpecTyIIeHuid: cT. 316
YK P® oxBaTeiBaeT TOIBKO 0CO00 TsDKKHME NesHUs, Torma kak cr. 205.6 YK P® Bkmrowyaer ctporo
OTpe/ieNICHHBIN NIepeYeHb AHTUTEPPOPUCTUUECKON HAMPaBIEHHOCTH, HE3aBUCUMO OT KaTErOPUH UX TAKECTH.

['JTABA 2 O0beKkTHBHbIE TPU3HAKK COCTaBa MPECTYIUIEHUs, TpeaycMoTpeHHoro cT. 205.6 YK PO

OObexT mpectyruieHusa. PolOBBIM M BHAOBBIM OOBEKTOM AaHATU3UPYEMOTO JE€SHUS BBICTYNAIOT
OOIIIECTBEHHbIE ~ OTHOILIEHMs, oOecreyuBarone OOIIECTBEHHYI0 0€30MacHOCTh KaK  COCTOSHHE
3aIUIIEHHOCTH O0IlecTBa OT BHYTPEHHUX M BHELIHUX Yrpo3. B kauecTBe HemocpeACTBEHHOIO OOBEKTa
CllelyeT paccMaTpuBaTh HOPMAJIbHYIO M 3aKOHHYIO JIeSITEbHOCTh OPraHOB T'OCYAApCTBEHHOM BiacTH (B
NEpPBYI0 OYEepeab OpraHoB OE30MaCHOCTM M MPaBONOPSAIKA) IO CBOEBPEMEHHOMY BBISBICHHUIO,
TIpeAYNpexRISHNIO U MPECEYeHHIO MPECTYIUICHUH TeppopucTHIeckoro xapakrepa. '’ TaccuBHOe moBeneHNE
JIUIa JTUIIAET TOCYapCTBO BO3MOKHOCTH ONIEPAaTUBHO CPearupoBaTh Ha yrpo3y, 4TO CTAaBUT MOJI yaap KU3Hb
U 3J0pPOBBE HEOIPEJIETIEHHOTO Kpyra JIULI.

[To ropuanyeckoil KOHCTPYKIMU COCTaB MPECTYIJICHUS sABIsAETCS (HOPMATbHBIM; JACSIHUE CUHUTAETCS
OKOHYEHHBIM B MOMEHT HEBBINIOJIHEHHUS JIMIIOM BO3JIOKEHHOH Ha Hero OOsS3aHHOCTH IO Meperaye
nHGOPMAIIME B KOMIIETEHTHBIe opraHsl. OpMOH peanm3aliyl BHICTYNAeT 4hcToe Oesfeiictmue.'! s

> O BHeceHun uszMeHeHuii B MenepanbHblii 3ak0H «O NPOTUBOASHCTBMU TEPPOPH3MY» M OT/E/IbHbIE 3aKOHOJATENIBHBIE AKTHI
Poccuiickoit denepanyii B 9acTH YCTAHOBIEHUS JIOTIOJHUTEIBHBIX Mep NPOTHUBOJNEHCTBHA TEPpOpHU3MYy H OOecredeHus
obmecTBeHHON Oe3omacHocTH: Degep. 3akoH oT 06.07.2016 Ne 374-D3 // Cobp. 3akoHOomaTenbeTBa Poc. deaeparuu. 2016. Ne 28.
Cr. 4558.
® Kubanbuuk A. T'. YToJI0BHast OTBETCTBEHHOCTh 3@ HECOOOLIEHHE O TIpeCcTyIieHnH // 3akoHHoCTh. 2017. Ne 4. C. 38.
" O mporuBozeiicTBUM TeppopusMy: Dexep. 3akoH oT 06.03.2006 Ne 35-D3 (pex. ot 10.07.2023) // Cobp. 3akoHOgaTENBLCTBA Poc.
Deneparuu. 2006. Ne 11. Cr. 1146.
8 Vronosusiii kogexc PCOCP: yrs. BC PCOCP 27.10.1960 // Bemomoctu BC PCOCP. 1960. Ne 40. Ct. 591 (yTpaTui cuiy).
® TlpecTyruieHUs NPOTHB OOUIECTBEHHONW O€30MACHOCTH: TEOPETHKO-TIPUKJIAAHONW aHanmu3 / moj pen. B. B. Manbuea. M.:
IOpmutuadopm, 2021. C. 142
10 Tonos A. H. Ilpectynnenus npoTus obuiectBenHo 6e3omacuoct. CII6.: Cankr-TleTepOyprekuii 10puandecKuii HHCTUTYT
(pmnmman) YauBepcurera npokyparypsl P®, 2022. C. 89.
1 Hayyno-npakTudecknii KOMMEHTapuii K YToloBHOMY Koaekcy Poccuiickoit ®enepanuu / mox pea. A. B. bpunimanrosa. M.:
Hopwma, 2023. C. 612.
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BMeHeHusa crtatb 205.6 YK P® TpeOyercst yCTaHOBUTH TpPU YCJIOBUS: HaIM4YMe Y JIMLA pEaTbHON
BO3MOXXHOCTH COOOIIUTH CBeNEHUS, ()aKT OCO3HAHUS WM OSTOM HHGPOpPMAIMM U HCTEYCHHE Pa3yMHOTO
(MHHHMAaITEHO HEOOXOMMOTO) CPOKa JIsi KOMMYHUKAIIMK C OPraHaMH BJIACTH C MOMEHTA TIOyYeHUS JaHHBIX.
[Ipy 3TOM 3aKOH HE KOHKPETHU3HpYET CHocod cooOuieHus (yCTHBIM, MHUCbMEHHBIN, 3JEKTPOHHBIN), UTO
O3HaYaeT JOMYCTUMOCTb JII000H (OPMBI YBEIOMIICHUS.

Hucnozunmst  cratbu 205.6 YK P® mnocrpoeHa 1o OJIAHKETHOMY TPUHIMIY W COACPIKUT
HCYEpIBIBAIOIINN IEpEeUYeHb cTaTel YTOJ0BHOIO KOJIEKCA, HEJOHECEHUE O KOTOPBIX BJIEYET OTBETCTBEHHOCTD.
B nmanHbIi myn BXOgAT Kak 0a3oBble Teppopuctuueckue coctasbl (cT. 205, 205.1-205.5, 206, 208, 211 YK
P®), Tak u cBsIi3aHHbBIE C HUMH JACSIHUS MPOTUB rocyaapcTsa u mupa (ct. 277, 278, 279, 360, 361 YK PCI)).12
OO0s13aHHOCTD 3asIBUTH BOSHUKAET, €CIIH JUI0 00J1aaeT nHpopMalreid o ToM, YTO YKa3aHHbIE MPECTYIUICHUS
TOTOBSITCSI, COBEPIIAIOTCS UITU YK€ ObLITN COBEPILICHBI.

Kectkas Qukcanus mepeyHs COCTABOB MOPOXKIACT PsJl MPaBONPUMEHUTENbHBIX KOJUM3Hid. Bo-
MEPBbIX, BHE PAMOK CTaThU OCTAIMCh UHBIE OOIIECTBEHHO OMACHbBIC JIESIHUSI, CTIOCOOHBIE MOBJIEYh MACCOBYIO
rubenpb mroaeit (Hampumep, auBepcuss — cr. 281 YK P®, wim 3axBar 3a710)KHUKOB, COBEPIICHHBIA HE W3
TEPPOPUCTUICCKUX TOOYXKACHHI). Bo-BTOphIX, OyKBaJIbHOE TOJIKOBAHHWE JUCIO3UIIUH OOS3BIBACT
rpaxaaHuHa KBATU(DUIMPOBATH NEUCTBUS 3JIOYMBIIIJICHHUKOB: OH JOJDKEH MOHHMMATh, YTO COBEPIIACTCS
UMEHHO «aKT MEXJIyHapojaHoro teppopusMa» (ct. 361 YK P®), a He oObiuHOe yOuiictBo. [logoOHnas
n30bITOYHAST popMaNIU3alMs IEPEUHS MEPEKIIaAbIBACT Ha PAJOBOTO MPpaXKAaHUHA OpeMsl YTOJIOBHO-TIPABOBOM
KBaH(UKAIMH, YTO CYIIECTBEHHO YCIOKHIET PEaTn3alliio HOPMbI Ha MIPAKTHKE.

['JTABA 3 CyObeKTuBHBIE IPU3HAKH U TPOOJIEMbI YCTAHOBIIEHUS «IOCTOBEPHOTO 3HAHUS

@®opma Bunbl. [Ipecrymnenme, npemycmorpennoe cr. 205.6 YK P® («HecooOmenue o
IPECTYIIEHHH»), COBEpPIIAeTCs TONLKO ¢ MNpsAMbIM  yMbicioMm™®. JIumo ocosHaér, 4To pacmonaraer
JOCTOBEpHOH wWH(pOpManueld O TMOATOTOBKE, COBEPIICHWH WM  COBEPIICHHOM  IPECTYIUICHUH
TEPPOPUCTUYECKON HAIMPABICHHOCTH, IIOHUMAET 00S3aHHOCTh COOOIIUTH 3TU CBEJCHUS OpraHaM BIIACTH U
CO3HATENIBHO ATOr0 He jaenaeT. HeocropoxHast (hopMa BHHBI MCKITFOYAETCS, TTOCKOJIBKY HEBO3MOXHO «I10
HEOCTOPOKHOCTU» YMOJIYATh O 3aBEIOMO U3BECTHBIX CBEJICHUSX.

KiroueBbIM MpU3HAKOM COCTaBa SIBISIETCA HAJIMYWE Yy JIMIA UMEHHO JOCTOBEPHOTO 3HAHUS, a HE
norafgok umu ciayxoBl®. IToa JOCTOBEPHO M3BECTHBHIMU CBEJEHUSIMU MOHMMAeTcs MH(OpPMAIMS, KOTOpas
MO3BOJISIET JIMIy OBITh yBEPEHHBIM B (haKTe TMOJATOTOBKH, COBEPIICHHS JMOO COBEPIIEHHOTO
TEPPOPUCTUIECKOTO MPECTYIUICHUS. FICTOUHUKOM TaKuX CBEJCHUI MOTYT OBbITh:

* TUYHOE HAOJIIOICHUE;

* HETIOCPEJICTBEHHOE yYaCTHE B 00CYKICHUU MPECTYIIICHUS;

* MpU3HAHUE BUHOBHOTO JIUIIA;

* O3HaKOMJICHHE C JOKYMEHTaMH, IePEMUCKOM, BUICO3AMUCSIMH U UHBIMU JOKa3aTeIbCTBAMHU.

[Tpu 5TOM 3aK0H HE TpeOyeT aOCOMOTHOM TOYHOCTH BCEX JeTanel mpecTyrieHus. JloctatouHo 3HaHus
OOCTOSITENTLCTB, TO3BOJISIONIMX OOBEKTHUBHO CJIENaTh BBIBOA O TOTOBSIIEMCS WM COBEPIIEHHOM
TIPECTYIICHUH .

OnHOM U3 TNIaBHBIX MPOOJIEM SBISETCS pa3srpaHUueHUE MPEATOI0KEHUS U JOCTOBEPHOTO 3HAHUSI.

He 06pa3yroT cocTaB npecTyIaeHus: CUTyalliH, KOT/1a JHIIO:

* CTIBIIIANIO CITYXU;

* CTPOMJIO JIOTA/IKH;

* MPE/IO0JIAraio BO3MOKHOCTh COBEPIIECHUS PECTYIICHUS;

* He OBUTO YBEPEHO B MPABIWBOCTHU MOTYYCHHON HHGOPMAITIH.

YTon0BHAsI OTBETCTBEHHOCTh BO3HHUKAET JIUIIH TOT/Ia, KOTJ]a YCTAHOBJICHO, UYTO JIUIO AEHCTBUTEIHHO
3HAJI0 O MPECTYIUIEHMH M OCO3HaBaJO JIOCTOBEPHOCTh 3TOi mHpopManuu. Hanpumep, ecnu rpaxaaHuH
CIIy4aifHO YCIBIIIAN Pa3roBOP HE3HAKOMBIX JIOACH O BO3MOXKHOM TE€paKTe M BOCHPHUHSII €ro Kak IMyTKY,
COCTaB MPECTYIUICHHS OTCYTCTBYeT. MHast cuTyanusi BO3SHUKAET, KOT/1a YEJIOBEK JINYHO MPUCYTCTBOBAI TIPH
0OCYXKJICHHUH ILJIaHa MPECTYIUICHHUS U IOHUMAJl €T0 PEabHOCTb.

12 Yronosuslii kogexc Poccuiickoit ®enepamuu ot 13.06.1996 Ne 63-®@3 (pex. or 30.01.2026) // Cobp. 3axoHoaaTensCTBa Poc.
Deneparuu. 1996. Ne 25. Ct. 2954.

13 Mipunosa K. A. Hecoobuienue o npecTymieHHH: Npo6IeMbl TEOPHHU M IPAKTHIECKOTO TOJIKOBaHHs // BeCTHHK yroJ0oBHOTO Npasa.
2024. Ne 2. C. 17.

14 Papor A.U. YronosHoe npaso Poccun. O6mas yacTs: yuebuuk. M.: IIpocnexrt, 2024. C. 214-215.

15 Jle6enes B.M. Kommenrapuii k Yronosaomy koxekcy Poccuiickoit ®enepamun. M.: FOpaiit, 2025. C. 738-740.

16 Tnoramosa-Xeraii JI.B. Yronosnoe npaso Poccun. Ocobennas yacts: yue6nuk. M.: Madpa-M, 2024. C. 512-513.
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Ha npakTuke noka3arb Haluuue JAOCTOBEPHOIO 3HAHMS KpalHE CII0XHO, MOCKOJBKY pedb HUIET O
BHYTPEHHHUX MCHXMUYECKHX Tpoleccax uenoBekal’. CIeACTBUIO TIPHXOMUTCS YCTAHABINBATH CYOBEKTUBHYIO
CTOPOHY KOCBEHHBIMU J10Ka3aTEIbCTBAMHU:

* XapaKkTepOM OTHOLIEHUH MEXAY JUIAMU;

* COJIEpYKaHUEM TIEPENHICKH U TeNE(POHHBIX IIEPETOBOPOB;

* IOBEZICHHEM OOBHHIEMOTIO JI0 U TIOCTIE COBEPILIEHUS TPECTYILICHUS;
* MTOKAa3aHUSIMHU CBUJICTCIICH;

* UHBIMH OOCTOSITEIbCTBAMU JIeNIa.

[Tpobnema 3axiioyaeTcsi B TOM, YTO OJIHO M TO K€ OOCTOSATENBCTBO MOXKET CBUAETEIBCTBOBATH KAaK O
peasibHOM OCBEIOMIIEHHOCTH, TaK U O MPOCTOM MpearnoyioxkeHud. [1oaToMy cymiecTByeT puck omuOOK Mpu
OLIEHKE JI0KA3aTeIbCTB U HEOOOCHOBAHHOT'O IIPUBJICYEHUS K YTOJIOBHON OTBETCTBEHHOCTH.

I'JTABA 4 TIpo6yiemMbl TpaBONPUMEHEHUS U KOHCTUTYIIMOHHO-TIPABOBast OIEHKA HOPMBbI

[Ipaktuueckue cinoxxuoctu npuMenenus ct. 205.6 YK P®. OcHoBHasI C10KHOCTh PUMEHEHHUS CTaThU
CBA3aHA C HEOOXOIMMOCTBIO JI0KA3aTh JBA 0OCTOATENHCTBA OHOBPEMEHHO E:

1. Hanuuue y NM1a JOCTOBEPHBIX CBEICHUI O IPECTYIIICHUY;

2. yMBIIUIEHHOE HECOOOIICHNE ATUX CBEACHUI KOMIETEHTHBIM OpTaHaM.

B OonbmmHCTBE cinydaeB MHQOpMalMs O NPECTYIUIEHUH MEepelaéTcss YCTHO U HE OCTaBJseT
MaTepualbHBIX CJIEI0B, YTO CYHUIECTBEHHO 3aTpyIHSET paccienoBanue. Kpome Toro, rpaxaaHe He Bcerja
MMOHUMAIOT, KaKoil 00bEM MHPOPMAITUU HEOOXOMMO cOO0IIaTh U B KAKUE OPTaHbI CISAYET 00panaThCsl.

Pucku paciimpuTebHOTO TOJKOBAHMS U IPABOBOM HeonpeaeneéHHOoCTU. DopMyInpoBKa «TOCTOBEPHO
M3BECTHBIE CBEJICHMS» HOCUT OLEHOYHBIH XapaKTep M JOMyCKaeT pasiudHble TOJKOBAHMS Y. DTO CO3aéT
PUCK paCHIMPUTEIbHOIO IPUMEHEHUsS HOPMbI, KOIJla CIEICTBEHHbIE OpraHbl MOTIYT TpPaKTOBaThb Kak
JOCTOBEPHOE 3HAaHWE HWH(MOpPMAIHMIO, KOTOpas (aKTHUECKH SBISUIACH JIMIIb HpeamnonoxenueM. C TOUKH
3peHusi NPUHLHUIA 3aKOHHOCTH YrOJOBHBIA 3aKOH JOJDKEH OBITh MAaKCHUMalbHO OIpeneIEHHBIM U
npeackazyeMbiM. HesicHOCTh OTAenbHBIX (DOPMYITUPOBOK MOKET MPHBECTH K HAPYIICHHUIO MPaB IPAXKAaH H
HEOJIMHAKOBOH CyIeOHOI MpaKTUKE.

CooTHomieHne ¢ KOHCTUTYUMOHHBbIMU mnpuHimnamu. Cratea 205.6 YK P® 3arparuBaer psf
KOHCTUTYLIMOHHBIX ITPUHIIMUIIOB.

Bo-miepBbIX, IPUHITUIT TPABOBOM OMpPEACNIEHHOCTH, BhITeKatomuii u3 cr. 19 u 55 Koncrutynuu PO,
TpeOyeT YETKOro MOHUMAaHU FPaXTaHUHOM TOT0, KaKO€ IOBE/ICHUE SBISETCS MPECTYITHBIM.

Bo-BTOpBIX, HOpMa 3aTparuBaeT NpPaBO HAa HENPUKOCHOBEHHOCTh YAaCTHOM M CEMEWHON >KH3HH,
3akpernénnoe B cT. 23 Konctutynun PO, B oTaenbHBIX coydasx 0613aHHOCTh COOOIIATh O TIPeCcTyIICHUN
MOJKET BCTYINAaTh B KOHMIUKT C CEMEWHBIMU U JTUUHBIMH OTHOILEHUSIMHU.

OpHako 3aKoHOJATeNb MCXOAUT U3 TOrO, YTO 3allUTa OOILECTBEHHOH O0e30macHOCTH U
MpenyNpexIeHNE TEPPOPUCTHUECKUX aKTOB UMEIOT IPUOPUTETHOE 3HAUCHHUE.

WcknroueHne OTBETCTBEHHOCTU JUIsl OJM3KUX pPOACTBEHHUKOB W ero 3HaueHue. CoriacHo
npumeyanuio K cT. 205.6 YK P® yronoBHOI OTBETCTBEHHOCTH HE MOJUIEXKaT cynpyr (cynpyra) u OJu3Kue
POJICTBEHHUKH JIMIIA, COBEPLIMBIIETO MPECTYIUIEHHE. J[aHHOE UCKIIFOUEHNE OCHOBAHO HA IMOJIOKEHUsX CT. 51
Konctutynun P®, corinacHo KOTOpoil HUKTO HE 00S3aH CBHJIETENBCTBOBATH MPOTUB ce0sl CaMOT0, CBOETO
cynpyra ¥ GIU3KHX POJCTBEHHUKOBZL,

3Ha4YeHHE 3TOM HOPMBI COCTOUT B TOM, YTO OHA:

* oOecrieynBaeT coOII0IeHNEe KOHCTUTYIIMOHHBIX TapaHTUH;

* 3aIMIIAeT CEMENHHBIE CBA3H U JOBEPUTEIbHbIE OTHOILICHUS;

* HCKJIIOYAeT NMPUHYKICHHE POACTBEHHUKOB K (DAKTHYECKOMY CaMOOTOBOPY WIEHOB CEMBH;

* CIIOCOOCTBYET COOMI0ACHHIO OajaHca MeX 1y HHTepecaMu rocyapcTBa U IpaBaMy JTUYHOCTH.

Bwmecre ¢ TeM Hanmm4Ke TaKOro UCKIIFOUYEHNUS BBI3BIBAET JUCKYCCHUH, TIOCKOJIBKY HIMEHHO POJCTBEHHUKH

17 Anees B.A. TIpo6eMbl yroJoBHOH OTBETCTBEHHOCTH 3a HECOOOIIEHUE O MPECTYIIIEHHH TEPPOPHCTHIECKOM HAIPABIEHHOCTH
// Poccuiickuii cnegoBarenn. 2023. Ne 7. C. 24-27.

18 Tamapun U.B. HecooOueHue o IpecTyIeHHH TEPPOPUCTUYECKO HAIPaBIeHHOCTH: BOIPOCH KBanu(HKauy // 3aKOHHOCTb.
2022. Ne 11. C. 41-43.

Y Apnees B.A. IIpo6neMbl YTOIOBHOM OTBETCTBEHHOCTH 33 HECOOOILEHHUE O IIPECTYILIEHMH TePPOPUCTHYECKON HAPABIEHHOCTH //
Poccutickuii ciienosarens. 2023. Ne 7. C. 26-27.

20 Koncrutynus Poccniickoit Deneparyu (IpUHATA BCEHAPOAHBIM ToocoBanueM 12 nexadps 1993 r.) // Poccniickas razera. 2020.
Ne 144.

2L Koncrutyus Poccniickoit ®eneparnuu (IpUHATa BCEeHApOAHEIM ToocoBanueM 12 nexabps 1993 r.) // Poccuiickas rasera. 2020.
Ne 144.

61




Hayunsrit sxxypaan «lOpuandeckuii haxt www.ur-fakt.ru

3ayacTyro o0nagaroT Hanbosee moaHoN HH(OopMaIel o MOATrOTOBKE MpecTyruieHus. [1oaTromMy 3akoHO1aTENh
ObUI BBIHYX/IEH MCKaTh KOMIIPOMHUCC MEXIY 3ajadaMH oOecredeHHs 0e30IacHOCTH M KOHCTHTYLIMOHHOM
3aILUTON CEMBH.

3AKJIIOYEHHUE

[IpoBenennoe wuccnegoBanue cratbu 205.6 YK P® mno3Bonser caenath BBIBOJ O TOM, 4TO
paccMaTrpuBaeMasi HOpPMa SBJISETCS BaXXHBIM DJIEMEHTOM CHCTEMbI IIPOTHUBOACHUCTBUSA IPECTYIIICHUAM
TEPPOPUCTUYECKON HANpPaBICHHOCTH M HANpaBJeHAa HAa YCHJICHHE NPEBEHTHBHON (YHKIUH YrOJIOBHOTO
3akoHa. Ee BBeleHHE OTpakaeT CTpEMJIEHHE 3aKOHOAATENsl MHUHHMM3MPOBATH Yrpo3bl OOIIECTBEHHOMH
0€30MacHOCTH 3a CYET BOBJICUEHHUS TPAKAAH B MEXaHU3M NPEAYNPEKICHHUS THKKUX U 0C000 THKKUX
MPECTYIJICHU.

Bwmecre ¢ Tem aHanu3 conepikaHUs U IPaBONPUMEHUTEIBHON PAKTUKU CBUJETENBCTBYET O HAIMYUU
psna npobiaeM, BIUAIOIMKX Ha 3((EKTUBHOCTh M OAHO3HAYHOCTh IIPUMEHEHUs JaHHOH HopMbl. Hanbosee
CYLIECTBEHHON M3 HUX SBJIETCS HEOIPENEIECHHOCTh KIIOYEBOIO OLEHOYHOI'O MPHU3HAKA — «IOCTOBEPHO
U3BECTHBIE CBelleHUN». OTCYTCTBHE YETKMX KPUTEPUEB €TI0 YCTAHOBJICHUS CO3/1a€T PUCKH PACILIUPUTEIBLHOTO
TOJIKOBAHUS U 3aTPYAHSET pa3srpaHUUYECHUE MEXY YTOJIOBHO HaKa3yeMbIM Oe3/IeHCTBUEM U CyOBEKTUBHBIM
OTCYTCTBHEM YBEPEHHOCTH Y JINLIA

JlononHUTENbHBIE CIOXKHOCTU CBSI3aHBI C JIOKA3bIBAHUEM CYOBEKTHBHON CTOPOHBI MPECTYIUICHUS,
IIOCKOJIBKY YCTaHOBJIEHHE (haKTa peaqbHOW OCBEAOMIIEHHOCTH JIMIAa O IOATOTOBKE WIIM COBEpIICHUHU
IIPECTYIUIEHUSI BO MHOI'OM OIMPAETCsl Ha KOCBEHHBIE JI0KA3aTEIbCTBA U OLIEHOYHBIE BHIBOJIbI. JTO, B CBOIO
oyepesib, MOXKET NPUBOJUTh K HEOAHOPOAHOCTH CYJeOHOM IMPaKTHUKHM M CHUXKEHUIO YPOBHS IPABOBOM
OIpEIENIEHHOCTH.

OTaenpHOro BHUMAHHUS 3aCIyKUBAET KOHCTUTYLIMOHHO-IIPABOBOW acleKT perynupoBanus. C onHOR
CTOPOHBI, 00SI3aHHOCTH COOOIICHHS O MPECTYIUICHWH HAIlpaBlieHa Ha 3aIIUTy OOIIECTBEHHBIX MHTEPECOB H
6e3onacHocTh rocynapctBa. C Apyroil CTOpOHbBI, HEOOXOAMMOCTb COOJIOJEHUS MPUHIMIIOB IPABOBOM
OIIpEIEIEHHOCTH, COPA3MEPHOCTH OTPAaHUUEHUS IIPAB U YBAKEHUS CEMENHBIX CBA3EH TpeOyeT 0CTOPOKHOIO
1 cOaJaHCUPOBAHHOT'O OJX0/1a K IPUMEHEHUIO JAHHOM HOPMBI, YTO YaCTHYHO OTPAXKEHO B 3aKOHOJJATEIbHOM
UCKJTIOYEHUH OTBETCTBEHHOCTH JJIsl OJIM3KUX POJCTBEHHHUKOB.

Taxum o6pazom, ctates 205.6 YK PO, HecMOTps Ha ee 3HAUUMOCTh B CUCTEME MEp MPOTUBOICHCTBHS
TEPPOPUCTUYECKUM YIpo3aM, HYXKJIaeTcsi B JajbHEHIIEM HayyYHOM OCMBICIEHHMM W BO3MOXKHOMI
3aKOHOJATEIbHON KOPPEKTUpOBKe. B yacTHOCTH, 11en1eco00pa3HbIM MPEeACTaBISIETCS YTOUHEHHE OLIEHOUHBIX
KaTeropuil u BeipaboTKa 0oJiee YeTKUX KPUTEPUEB JIJIs1 YCTAHOBJIEHUS (DaKTa JTOCTOBEPHOM OCBEIOMIIEHHOCTH
Iuua.

B 3akmouenue, 5¢G(EeKTUBHOCT, paccMaTpUBaeMOW HOPMBI HAaNpsIMyl0 3aBUCUT OT €€
cOaaHCUPOBAHHOT'O TPUMEHEHM S, 00ECTIEUNBAIOIIETO OJHOBPEMEHHO 3alIUTY O0IIECTBEHHON 0€3011acHOCTH
1 coOoieHne PyHIaMEeHTAIbHBIX MPaB U CBOOOT TUYHOCTH.
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VIK 343.9
TPAHCHAIIMOHAJTbHASI OPTAHU3OBAHHAS [TPECTYITHOCThH
TRANSNATIONAL ORGANIZED CRIME

AHHoTanud. [{enpro0 HACTOSIIEN CTAaThH SIBISETCS KOMIUIEKCHBIM aHAJIM3 COBPEMEHHOTO COCTOSIHUSA
TPaHCHAIIMOHAJILHON OpPraHM30BaHHOW MPECTYMHOCTH, €€ IOPUANYECKON MpHUPOAbl U (opM HposBICHHS, a
TAaKXKC OLICHKA 3(1)(1)CKTI/IBHOCTI/I MCKAYHAPOAHO-IIPABOBBIX U HAIIMOHAJIBHBIX MCXaHU3MOB HpOTHBOILGfICTBHSI
JaHHOMY ABJICHHUIO. MeTOHOHOFI/I‘{eCKYI-O OCHOBY HCCJIECOOBaHHA COCTABUIIA Q)OpMaJIBHO-IOpI/I,HI/I‘ICCKHI}'I
METONO, HpI/IMeHﬂBHIPIﬁCﬂ IIprU aHaJin3€¢ HOPMATUBHBLIX IIPABOBLIX AKTOB, CpaBHHTGHBHO-HpaBOBOﬁ METOonO,
HMCIOJIb30BaHHBIN IIpu COIIOCTABJICHUU MCKAYHAPOAHOTO H pOCCHﬁCKOFO peryjiupoBaHus, a TaKXKe
CUCTEMHBIN NOJXOJ, IMO3BOJUBIINN PACCMOTPETh IPOTUBOACHCTBUE TPAaHCHALMOHAIBHOM OpraHM30BaHHON
MMPECTYIIHOCTHU Kak LIeJ'IOCTHHﬁ HpaBOBOﬁ HHCTUTYT. B cratbe paccMaTpuBacTCA COOTHOLICHHUC MOHSTHH
«MEXIYHApOAHAsT  MPECTYNHOCTbY»,  «TPAaHCHALMOHAJIbHAs  MHPECTYIHOCTH» W «OpraHU30BaHHAs
MMPECTYIIHOCTb», AHAJIU3UPYROTCA IIOJIOKCHUA KOHBeHI_[I/II/I OOH IIPpOTHUB TpaHCHaHHOHaHLHOﬁ
opranu3oBanHoi npectynHocTd 2000 rojga U JTOMOJHAIOMMX €€ MPOTOKOIOB. OCBEMIAlOTCS COBPEMEHHBIE
(bOpMLI TpaHCHaI_[I/IOHaJ'ILHOI‘/‘I npeCTynHoﬁ JACATCIIbHOCTH, BKJIIOYasd KI/I6epHpeCTyrIHOCTB, HE3aKOHHBIN
O60p0T HAapKOTUYCCKUX CPCACTB, TOPrOBJIIO JOAbMH H JICTAINW3alIUIO MPECTYIMHBIX A0XOMIO0B. OT)IGJ'II:HOG
BHUMAHHUEC YJCJICHO BJIUAHUIO TCOIOJIUTHYCCKUX (l)aI(TOpOB Ha Tpchq)opMaumo MMPECTYIHBIX ceTel B
yenoBusix 2025-2026 romos. Hccneayrorecs MeXTyHapOIHO-TIPABOBBIE MEXAHU3MBI MPOTUBOAEUCTBUSA,
BKJIFOYasA HWHCTUTYTBI SKCTPAAULIUKA U B3aUMHOH HpaBOBOﬁ InomMon, a TaK¥XE YroJIOBHO-IIPABOBOC
perynupoBanue B Poccuiickoii denepaiiny, B TOM YHUCIIE BONPOCH! KBAIM(UKAIIMN OPTaHU3alUY TPECTYITHOTO
cooOmiectBa 1o ctatbe 210 YK P®. B pe3ynbrare ncciegoBaHus ycTaHOBICHO, YTO CYLIECTBYIOIIAs CUCTEMA
MPOTUBOICUCTBHUS TpaHCHAIMOHAJILHOU OpraHU30BaHHOMN MPECTYITHOCTH XapaAKTEPU3YETCSA
(bpar MCHTAPHOCTBIO IIPABOBOTO PETYJIUPOBAHHUA U HCHOCTaTOqHOﬁ KOOpHHHaHHCﬁ MCKAYHApPOAHOT'O
B3aUMOJICHCTBUSA. BhIsiBJIeHA HEOOXOAMMOCTHh JAJbHEHIIEH WMIIJIEMEHTAIMM KOHBEHIIMOHHBIX HOPM B
HaIlUOHAJIBHOC 3aKOHOJAaTCIbCTBO u MOACPHU3AIIUN OpTraHHU3allMOHHO-TTPABOBbIX MEXaHU3MOB
coTpyaHHYecTBa rocynapctB. CraenaH BBIBOJ O I1€J1I€COOOPA3HOCTH PACIIMPEHUS] MHCTHTYTA YTrOJOBHOM
OTBCTCTBCHHOCTH HOPUIAUYCCKUX JIMI 3a MPUYACTHOCTD K ACATCIBbHOCTH TPAaHCHAIIHUOHAJILHBIX IMPCCTYITHBIX
COOOIIECTB.

Abstract. The purpose of this article is to provide a comprehensive analysis of the current state of
transnational organized crime, its legal nature and manifestations, as well as to assess the effectiveness of
international and national mechanisms for combating this phenomenon. The research methodology includes a
formal legal method for analyzing legal acts, a comparative legal method for comparing international and
Russian regulations, and a systematic approach that allows for the consideration of combating transnational
organized crime as a holistic legal institution. The article examines the relationship between the concepts of
"International crime,” "transnational crime," and "organized crime," and analyzes the provisions of the 2000
UN Convention against Transnational Organized Crime and its accompanying protocols. The article highlights
modern forms of transnational criminal activity, including cybercrime, illicit drug trafficking, human
trafficking, and the legalization of criminal proceeds. Special attention is paid to the impact of geopolitical
factors on the transformation of criminal networks in the context of 2025-2026. The article explores
international legal mechanisms for countering crime, including the institutions of extradition and mutual legal
assistance, as well as the criminal legal regulation in the Russian Federation, including the issues of qualifying
the organization of a criminal community under Article 210 of the Criminal Code of the Russian Federation.
The study found that the existing system of countering transnational organized crime is characterized by
fragmented legal regulation and insufficient coordination of international cooperation. It identified the need
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for further implementation of convention norms into national legislation and modernization of the
organizational and legal mechanisms of state cooperation. The study concluded that it is advisable to expand
the institution of criminal liability for legal entities involved in the activities of transnational criminal
communities.

KuroueBrble ciioBa: TpaHCHallMOHAIbHASL OPraHU30BaHHAsA npecTynHocTh, Konsenuus OOH npoTtus
TpaHCHaHHOHaHBHOﬁ OpFaHI/ISOBaHHOﬁ IMPECTYIIHOCTH, OpPraHu30BaHHOC IIPECTYIIHOC COO6I_HCCTBO,
MEXIYHAPOJAHOE COTPYIHUYECTBO, YTrOJOBHAs OTBETCTBEHHOCTh HOPUIUYECKHUX JIHI, KOH(UCKAIHS
MNPCCTYIIHBIX JOXO0O0B, SKCTpAaAUIA U B3aMMHAs IIPpaBOBasd IIOMOIIb.

Keywords: transnational organized crime, UN Convention against Transnational Organized Crime,
organized criminal community, international cooperation, criminal liability of legal entities, confiscation of
criminal proceeds, extradition, and mutual legal assistance.

Beenenue

TpancHarmoHaIbHasl opraHU30BaHHas npecTynHocTh (manee - TOII) nmpencraBuser coboi OaHY U3
Hanbosee CEephbE3HBIX YIrpo3 MEXIYHApOJHOW OE30MacHOCTH W MpaBOHOpsAKy. EE oTamuuTensHBIMU
MpPU3HAKaMU BBICTYMAIOT MAacCHITA0HOCTb, YCTOWYMBOCTb MPECTYMHBIX CBA3CH, BBIXOIALIMX 3a MPEIeIb
HAIIMOHAJBHBIX TPAHUI], U CIIOCOOHOCTh K OBICTPOW aJanTalid B YCIOBUSX MEHSIOIICHCS COIMAIbHO-
HKOHOMMYECKOI U MOIUTHYECKONH KOHBIOHKTYpHL. B mocneanue necsatmierus TOII tpancdopmupoBanach us3
COBOKYIIHOCTH  Pa3pO3HEHHbIX KPUMHUHAJIBHBIX TIpPYyNIl B Pa3BETBIEHHYIO CETEBYIO CTPYKTYpY,
KOHTPOJIHMPYIOIIYIO 3HAUUTEIbHBIE CEKTOPA HETIETaIbHOM SKOHOMHUKH U OKa3bIBAIOIIYIO JeCTa0MIM3UPYIOIIee
BO3/ICHICTBUE HA FOCY1apCTBEHHbIE UHCTUTYTHI.

[TpaBoByt0 ocHOBY MexayHapoaHoro nportuBozeiictBust TOII o6pasyror Konsenmus OOH npotus
TpaHCHAIIMOHAILHON opranu3oBaHHo# npectynmHoctr 2000 roxa [1], mononHsmonme e€ mpoToKonsl [2—4],
BeHnckast koHBeHIIUS 0 OOpb0O€ MPOTHB HE3aKOHHOTO 000pOTAa HAPKOTUYECKUX CPENICTB U ICUXOTPOITHBIX
BemiecTB 1988 roma [5] u MexayHapoaHast KOHBEHIUs 0 00pb0e ¢ puHaHCHpoBaHUEM Teppopusma 1999 rona
[6]. Poccuiickas ®Denepanusi, patuduuupoBaB yKazaHHbIE aKThl [9], UMIUIEMEHTHUPOBAIA UX MOJOXEHUS B
VYronoBueIil konekc P® [7] u YronoBHo-niporieccyanbHbiii kKogeke PO [8]. Bmecte ¢ Tem aeicTByromme
MEXIyHAPOAHBIE COIJIAIIEHUS] OPUEHTHUPOBAHbI MPEUMYILIECTBEHHO Ha MPOTUBOJEHCTBHE NPECTYIMHBIM
rpynnaM TpPaJulMOHHOTO TUIIAa M HE YYUTHIBAIOT B IOJHOM MeEpe TAaKHUE COBPEMEHHBIE BBI3OBBI, Kak
KHOEPIPEeCTyMHOCTh, HUCIOIb30BaHUE KPUIITOBAIIOTHBIX MEXAaHHU3MOB JMJIs JIETAIM3AlMU TPECTYMHBIX
JI0XO0JI0B ¥ BOBJICUEHHE B TPAHCHALMOHAJIbHYIO MPECTYITHYIO I€ATEIbHOCTh HETOCYJapCTBEHHBIX CYOBEKTOB,
MPABOBOM CTAaTyC KOTOPBIX HE TMO3BOJSET OAHO3HAYHO HACHTU(PHUIIMPOBATH MX B KAUECTBE YYACTHUKOB
OpraHU30BAHHBIX MPECTYITHBIX (POPMUPOBAHUH.

B Hay4HOli JOKTpHUHE BOIIPOCH! TPAHCHALIMOHAJIBHON OPraHU30BaHHOM MPECTYMTHOCTH UCCIIEA0BAIUCH
B Tpynax U.B. 'ogyHoBa, 3anoxuBIIero (pyH1aMeHT OTe4eCTBEHHOro HayuHoro ocMbiciienus: TOII [14], B.B.
MepkyinHa, TpOaHAIU3HPOBABIIETO YYaCcTHE HErOCYIapCTBEHHBIX CYOBEKTOB B TpPAaHCHAIIMOHAIBHOM
npecTynHou aestenbHocTy [15; 18], A.B. Boponiosa, BeigenuBiiero cnenupuky pocCUHCKOro cerMeHTa
TOII [22], O.M. BonnbipeBoii, uccneaoBaBIIei SBOIIOIHI0 MEXKIYHAPOIHBIX MPECTYIHBIX coo0IecTB [25].
IIpu sTtom mnpoOnemaTtvka (parMEeHTapHOCTU MEXIYHAPOJIHO-IIPABOBOIO PEryIMpPOBaHUs, Ha KOTOPYIO
obpamator BHuManue [.C. ®@enmoceeB [21] m M.B. Ckupma [19], a Takke BOMNPOCHI MOJEPHHU3AINH
MHCTUTYIMOHAJIBHBIX MEXaHU3MOB MpOTUBOAeHcTBUA, paccMmaTpuBaemble ®.U. lupunmxonoBeiM [23] u
A.C. JlyabekoBbIM [24], 10 HACTOSIIET0 BPEMEHHU OCTAIOTCS HEAOCTATOUHO pa3paboTaHHbIMU. OTCyTCTBHE
KOMIUIEKCHBIX HCCIIEZIOBAHMM, OXBATHIBAIOUIMX KaK MEXIYHApOJHBIM, TaK M HallMOHAIbHBIA YPOBEHb
perynupoBanusi, 3aTpyaHseT (HOpMUPOBaHHE EAMHBIX MOAXOA0B K mpotuBojaelicTBuio TOIl u HeraTuBHO
cKa3bIBaeTcs Ha 3 (PEeKTUBHOCTH PABONPUMEHUTEILHON MPAKTHKU.

[lenpro HACTOSIIEN CTATHU SABISAETCA KOMIUIEKCHBIN aHaIu3 IOPUANYECKON MPUPOIBl U COBPEMEHHBIX
¢dopm TOII, a Taxxke oneHka 3p(HEKTUBHOCTH MEXIYHAPOAHO-IIPABOBBIX M HALMOHAJIBHBIX MEXaHHM3MOB
NPOTUBOJCHCTBUS JaHHOMY sBIEHHIO. OOBEKTOM HCCIIEIOBAaHUS BBICTYNAIOT OOIIECTBEHHBIE OTHOIICHUS,
CKJajpIBarolecss B cdepe MPOTUBOACUCTBUS TPAHCHALMOHAIBHON OpraHU30BaHHOW MPECTYIHOCTH.
IIpenmMer uccieoBaHMs COCTaBIISIIOT HOPMbI MEKIYHApOJHBIX JOIOBOPOB, YTOJIOBHOTO 3aKOHOJATENbCTBA
Poccuiickoit denepanuu, a Takke TOKTPUHAIbHBIE MOJIOKEHUS, packpeiBatomue cymuoctb TOIl u
MEXaHU3MbI OOpPBOBI C HEH.

HayuHnast HOBH3HA 3aKITI0YaeTCs B BBISIBICHUH MPOOEIOB MEXKTYHAPOAHO-TIPABOBOTO PETYITUPOBAHUS,
OOyCIIOBJICHHBIX TOSIBJIGHHEM HOBBIX ()OpPM TpaHCHAIMOHANBHOM MPECTYMHOW JAEATEeIbHOCTH, HE
MPEeyCMOTPEHHBIX JEHCTBYIONIUMU COTTIAIICHUSIMHA, 00OCHOBAaHWU HEOOXOIMMOCTH PACIIUPEHUSI UHCTUTYTA
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YTOJIOBHON OTBETCTBEHHOCTU IOPUAMYECKUX JIMI[ 3a MPUYACTHOCTh K AEATEIbHOCTU TPAaHCHALMOHAIbHBIX
IIPECTYIHBIX COOOIIECTB, a TAKXE B (DOPMYJIMPOBAHUM NPEIJIOKEHUH IO MOAEPHU3ALMN OpraHU3allMOHHO-
MIPaBOBOTO MEXaHU3Ma MEXIYHAPOJHOTO COTPYAHUYECTBA B pacCMaTpUBaeMoi cdepe.

Opuauveckass mpupoaa W coBpeMeHHbIe (OPMbI TPAHCHANMOHAJIBHOW OPraHU30BAHHOM
NPeCTyNTHOCTH

Crenuduka TpaHCHALMOHAIBHOM OPraHM30BAHHOW MPECTYNHOCTH KaK IIPaBOBOIO  SBICHMS
oOycnoBiieHa €€ cloxkHOU topuamueckoit mpupomnoii: TOII coxpaHsier Bce NMpH3HAKA OPraHU30BAHHOM
IIPECTYIIHOCTU: yCTOMYMBOCTb, HEPAPXUYHOCTH, HANPABICHHOCTh HA CUCTEMATHYECKOE W3BJICUCHUE
npuOBLIM, a TaKXKe NPUOOPETAaeT KAYeCTBEHHO HOBYIO XapaKTEPUCTHKY, BBIPAXKAIONIYIOCS B BBIXOJE
IIPECTYIIHOW  IEATEIBHOCTH 3@ Ipeneibl IOPUCIUKLHAUA OJHOrO rocyjapcrsa. VIMEHHO [aHHBIN
TpaHCTPaHUUYHBIN acCHEKT OPOKIAET OCHOBHBIE IIPABOBbIE KOJUIM3UU P ONIPEAEICHUH IPUMEHUMBIX HOPM,
pasrpaHUYCHUH IOPUCAUKLIUN U OPraHU3aluy MEKyHapOJHOIO COTPYAHUYECTBA.

Jleranpnast ocHoBa mpotuBogeiictBuss TOIl Oputa 3amokena Konsenmmedr OOH  mportus
TpaHCHAIIMOHAJIBLHOW OPraHM30BaHHOW TMPECTYNMHOCTH, TPUHATOW pe3omtonuei 55/25 T'enepanbHOU
Accambnen ot 15 HostOpst 2000 roxa [1]. Cratest 2 KoHBEHIIMM OmnpenenseT OpraHn30BaHHYIO MTPECTYITHYIO
IpYIIy KaK CTPYKTYpHO 0(OPMIICHHYIO I'PYIIIy B COCTaBe TPEX MM Oo0Jiee JIUL, CYIECTBYIOUIYIO B TEUEHHUE
ONPEIEIEHHOr0 MEPUOJAa BPEMEHU M JICUCTBYIOIIYIO COIVIACOBAHHO C LENBI0 COBEPIICHHS] OJHOTO WIH
HECKOJIbKUX CEPbE3HBIX MPECTYIIICHUH, C TEM YTOOBI HOIYYHUTh ITPSIMO WM KOCBEHHO (PMHAHCOBYIO WJIM UHYIO
MaTepuaiabHyto Beiroy. Ctathsi 3 KoHBEHIIMH yCTaHABIIMBAET KPUTEPUU TPAHCHALIMOHAIBHOIO XapakTepa
IPECTYIUIEHUs: COBEpLICHHE B Oojiee YeM OJJHOM rocyJlapCcTBE; COBEPIICHNUE B OJJHOM IOCyIapcTBe, HO MPHU
MIO/ITOTOBKE, IJIaHUPOBAHUH, PYKOBOJCTBE WJIM KOHTPOJE U3 APYroro rocyaapcrsa; COBEPIICHUE B OJHOM
rocylapCcTBe IIpU y4YacTUU OPIaHU30BAHHOM MPECTYNHOM TPYIIbI, JIEHCTBYIOIIEH B HECKOJBKHUX
rocy/1apcTBax; COBEpIIEHHE B OJJHOM I'OCY/IapCTBE NPU HACTYIJIEHUH CYIIECTBEHHBIX MOCIEICTBUN B IPyroM
rocynapctBe. TakuM o0pa3oM, 3aKOHOJATENIb HAa MEXIYHApOAHOM YpPOBHE OIpPENeNn Kak CyOBbEKTHBIN
cocraB TOII, Tak u €€ IPUCIUKIIMOHHbIE TPU3HAKY.

KoHBeHIIMsI AONOJIHEHA TpeMs NIPOTOKOJAaMH, KOHKPETU3UPYIOIUMMHU OTIENIbHBIC HalpaBICHUS
npotuBoAencTBus: [IpoTokomoM 0 mpenynpexaeHUH U IPECeUeHUU TOProBIU JIIOJABMU, OCOOEHHO
KEHIIMHAaMU U AeTbMHU [3], [IpoTOK0JIOM IPOTHB HE3AaKOHHOTO BBO3a MUTPAHTOB I10 CYIIE, MOPIO U BO3LYXY
[2] u [IpoTOKOJIOM TIPOTHUB HE3aKOHHOTO M3TOTOBJIEHUS M 000pOTa OTHECTPEILHOTO Opyxus [4]. Benckas
KOHBEHIIMS 0 60pb0e MPOTHB HE3AKOHHOT0 000POTa HAPKOTHUUYECKUX CPEJICTB U ICUXOTPOIHBIX BemecTB 1988
rona [5] u MexayHapoHas KOHBEHIIHS 0 60proOe ¢ puHancupoBanueM Teppopusma 1999 roga [6] o6pazyroT
BMecTe ¢ [lasepmMckoil KOHBEHIMEW €IUHYIO CHCTEMY MEKIYyHApOJIHO-TIIPABOBBIX AKTOB, OXBAaTBHIBAIOIIMX
OCHOBHBIE  c(epbl  TpaHCHAIMOHAIBHOW  MPECTYNMHOW  JeATenbHOCTH. Poccuiickas  Deneparus
paruduupoBana ykazaHHble akThl DenepanbHbIM 3ak0HOM 0T 26 anpens 2004 roga Ne 26-D3 [9], npuHss
Ha ce0s 0043aTeNbCTBA 0 UMIIJIEMEHTALMN KOHBEHIIMOHHBIX HOPM B HallMOHAJIbHOE 3aKOHO/IaTEIbCTBO.

Ha HanuoHanbHOM ypoBHE 0a30BBIM aKTOM, HaIllpaBJIE€HHBIM Ha MPOTUBOJECHCTBHE OPraHU30BaHHOM
MPECTYNMHOCTH, BBICTYMaeT YTOJNOBHBIN Kojekc Poccuiickoit ®eneparuu [7]. Crates 210 YK P®
IpeycCMaTpUBaeT OTBETCTBEHHOCTh 32 OPraHM3allMI0 MPECTYIHOTO COOOIIECTBA WIM Y4acTHe B HEM, NMpPHU
TOM 4YacThb 4eTBEpPTas JAHHOM CTaTbH YCTAaHABJIMBAET IOBBIIIEHHYIO OTBETCTBEHHOCTh 3a JEsSHUS,
COBEpLIEHHBIE JIMIIOM, 3aHUMAIOLINM BBICIIEE TOJIOKEHUE B INpecTynHoi mepapxuu. Crates 174 YK PO
KPUMHUHAIU3UPYET JIETATU3AIHUI0 IEHEKHBIX CPEJICTB, MPUOOPETEHHBIX MPECTYNHBIM MyTEM, cTaThs 228.1 -
HE3aKOHHBII 000pOT HAPKOTHUECKUX CPEACTB, cTaThs 127.1 - Toprosumo iroapMu. Bmecte ¢ TeM YTonoBHBIN
KOJIEKC HE€ COJEP)KHUT CIIEHUaIbHOW HOPMBI, MHPSIMO ONpPENENSIONIed IOHATHE TPAHCHALMOHAIBLHOTO
NPECTYIUICHUS, U HE BBIJIEJAET TPAHCHALMOHAIBHBIM XapakTep JesiHUS B KauecTBE KBAJTU(HUIMPYIOLIETO
MpU3HAKa COCTABOB OPraHN30BaHHOW MPECTYITHOM AeSTENbHOCTH. Y Ka3aHHOE OOCTOATEIHCTBO BOCIIOIHSIETCS
JOKTPUHAJIBHBIM TOJKOBAaHUEM M OTCBIIKOM K MEXIYHApOJIHBIM JOTOBOpAM, YTO, OJAHAKO, HE YCTpaHSET
MPaBOBOM HEONIPEAECIEHHOCTH.

VYronoBHo-niponieccyanbHblii  konekc Poccuiickoir @Denepauuu [8] permameHTHpyeT NOPSAIOK
MEXIYHApOAHOIO COTPYIHUYECTBA 110 YrOJOBHBIM JeJlaM B YacTH MATOM, BKIIOYAIOIIEH HOPMBI O BblIaye
JMIIA A7 YTOJIOBHOTO TpecienoBanus (rnaBa 54), nepenade auma s OTObIBAaHMS Haka3zaHUs (TaaBa 55) u
npaBoBoii momomu (raBa 53). I[Ipumenutensro k TOII mporeccyanbHble MEXaHU3MBI B3aHMMOJICHCTBHS
roCyJapCcTB MPHOOPETAIOT 0c000€e 3HAYCHUE, TOCKOIBbKY 3(PPEKTHBHOE pacciel0BaHUE TPAaHCHAMOHAIBHBIX
NPECTYIUICHUH HEBO3MOXKHO 0€3 CKOOPJMHMPOBAHHBIX JCUCTBUM MPAaBOOXPAHHUTENBHBIX OPIaHOB
HECKOJIBKUX CTPaH.

B nHayuHoil nokTpuHe (hyHIAMEHTalbHOE HccienoBaHue opuandeckoi npupoast TOII mpoBeneHo
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N.B. TonyHOBBIM, KOTOpBIA ONpENEINUT TPAHCHALMOHAIBHYIO OPraHU30BAHHYIO IIPECTYIIHOCTh KakK
HETaTUBHOE COLMAJIBHOE SIBJICHUE, XapaKTEpPU3YIOLIEECsd CIIOXKHBIMU BHJIAMH IPECTYITHOM NEATEIbHOCTH,
OCYIIECTBISIEMON B HMIMPOKHMX MaciuTabax M IMocsrarolieil Ha OOIIECTBEHHBIE OTHOUICHUS, HHTEPECHl WIH
OJyiara, oxpaHseMbI€ YTOJOBHBIMH 3aKOHOJIATEIbCTBAMHU JIBYX W Ooisiee rocynapctB [14, c. 178]. lanHoe
OTIpE/ICICHUE AKIEHTHUPYET JBa KOHCTUTYTUBHBIX IpPU3HAKA: MACIITA0OHOCTh JEATEIBHOCTH U  e¢
HalpaBJIE€HHOCTh HA  HHTEPEChl, OXpaHSAEMble  3aKOHOJATEIbCTBAMHU  HECKOJBKUX  T[OCYIApCTB.
HccnenoBaTenem Taxoke MpejiokeHa Kiaccu(UKanus TpaHCHAIMOHAJIBHBIX MPECTYIICHUH, BKIIIOYAIOMIAs
TPU TPYIIIBI: MEXIyHAPOJHbIE MPECTYIUICHHs, IOCSATaollue Ha MUP M 0e30MacHOCTh YeJIOBEYECTBA;
IIPECTYIUIEHUSI MEXAYHapOAHOIO XapakTepa, IPEAyCMOTPEHHbIE MEXKIYHAPOIHBIMU KOHBEHLMIMY;
MPECTYIUIEHUsSI C HWHOCTPAHHBIM 3JIEMEHTOM, OCJIOXHEHHBIE YYaCTHEM HWHOCTPAHHBIX TpaXJaH WU
COBEPILIEHHBIC HA TEPPUTOPUH HECKOJIBKUX rocynapcts [14, c. 192].

I''b. AxmemxanoBa u I'.T. IllarmeBa, ananuszupysi coBpemenHoe coctosinue TOII, akueHTUpyroT
BHUMaHHME HA 3BOJIIOLMU OPTaHM3AalMOHHBIX (POPM MPECTYNMHBIX COOOIIECTB: Ha CMEHY HEepapXHUUeCKUM
CTPYKTypaM Ma(HuO3HOIO0 THUINA MPUXOJAT CeTeBble O00pa3oBaHus, JACUCTBYIONIME [0 MPUHIUIY
JCIIEHTPATM30BaHHBIX SUEeK, OOBETUHEHHBIX OOIIMMH KaHAJIaMHU CBSI3W U (DMHAHCOBBIMU ITOTOKaMH, HO
o0naarolux aBTOHOMHEW B MPUHATHH omnepaTtuBHbIX pemeHuid [20]. CereBod NPHUHLMII OpraHU3AIUH
CYLIECTBEHHO 3aTpPyJIHSET BBbISBICHHE BCEW LIEMOYKM YYAaCTHUKOB M JIOKa3bIBAHWE HAIMYUS E€AUHOIO
PYKOBOJICTBA, YTO SIBIISIETCS 0053aTeIbHBIM TPU3HAKOM MPECTYMHOT0 coobuiecTBa no cratbe 210 YK PO.

O.M. BonneipeBa, uccienyss GEHOMEH MEXKIYHAPOAHBIX MPECTYIMHBIX COOOIIECTB B MCTOPHUYECKOM
PETPOCTIEKTUBE, MPOCIESKUBAET UX DBOJIONUIO OT TPAJAULMOHHBIX Ma(UO3HBIX CTPYKTYP K COBPEMEHHBIM
CeTEeBBIM 00pa30BaHMIM, 00JIAAIOIINUM BBICOKOM THOKOCTBIO M YyCTOWYMBOCTBIO K BHEIIHEMY BO3JICHCTBHIO
[25]. ABTOp OTMEYaeT, YTO COBpPEMEHHbIE TpaHCHAIMOHAIbHBIE MPECTYMHbIE COOOIIecCTBa AKTUBHO
UCTIOJB3YIOT JIETAIbHBIE OM3HEC-CTPYKTYPHI JAJISi IPUKPBITUSL CBOCH JESITEIBHOCTH, YTO Pa3MbIBAET I'PAHUIIBI
MEXIy KPUMUHAIBHOM U 3aKOHHON 3KOHOMHYECKOM aKTUBHOCTBIO.

B.B. MepkymuH, paccmarpuBas cooTHomienne TOII u  MexayHapoaHOW HSKOHOMHUYECKOM
MPECTYNHOCTH, NPUXOAUT K BBIBOAY O HAJIMYUU YCTOMYMBOM B3aMMOCBSA3M MEXIY JIaHHBIMU SIBJICHUSMMU:
JI0XO/1bl, TIOJy4YEHHbIE OT TPAHCHAI[MOHAJIBHON MPECTYMHOM NEeSATENbHOCTH, UHTETPUPYIOTCS B JIETAIbHYIO
HSKOHOMHKY Yepe3 CIIOKHBIE CXEMbl C Y4acTHeM O(IIOPHBIX FOPUCIUKIIMMA, MOJCTaBHBIX KOMIIAHUN U
ANEKTPOHHBIX IUIATEXKHBIX CUCTEM, YTO CO3JAET JOMOJHUTEIbHBIE YIPO3bl SKOHOMUYECKON 0O€30MacHOCTH
rocynapcts [18]. B apyroii pabote nccnenoparens oopamaeT BHUMaHUE Ha y4acTHe B TPAaHCHAIIMOHAIBHOM
MPECTYNHONW  JIEATENBHOCTH CYOBEKTOB, TIPAaBOBOM CTAaTyC KOTOPBIX HE TIO3BOJSIET OJHO3HAYHO
UACHTUGUIMPOBATE MX B KaueCTBE YYAaCTHUKOB OPraHM30BAHHBIX MPECTYMHBIX (OpPMUPOBAHHUHA B
TPaJULIMOHHOM IOHUMAaHWM, B YACTHOCTH, YAaCTHBIX BOCHHBIX KOMIIAHWW W HHBIX HEroCyJIapCTBEHHBIX
oOpazoBanwii [15].

A.B. Boponuos, anHanu3zupys crneuuduky poccuiickoro cermenta TOII, Beigensier Takue
0COOEHHOCTH, KaK TECHOE IepenjeTeHue KPUMUHAIBHOM M JIEralbHOM SKOHOMHYECKOH JeATeNbHOCTH,
aKTUBHOE MCIOJb30BaHUE KOPPYNIIMOHHBIX CBSI3€H B OpraHax rocy/1apCTBEHHON BJIACTH U YIPaBIEHUYECKUX
CTPYKTYpax, a TAK>K€ BEICOKUI YPOBEHB JJATEHTHOCTH MpeCcTyIUIeH!H [22]. Yka3zaHHbIE 0COOEHHOCTH CO3a0T
JIOTIOJIHUTENbHBIE TPENATCTBUSA A 3(PGEKTUBHOTO MPOTUBOJEHCTBUS, MOCKOJIBKY HPECTYIHBIE TPYIIIBI
MOJIYyYaloT JIOCTYN K MH(POPMALUU O IUIAHUPYEMBIX ONEPATUBHBIX MEPONPUATHIX U CHOCOOHBI BIUSATH Ha
MIPUHSTHE TPABONPUMEHUTEIbHBIX PELICHUH.

JLH. IOpeBuu, omnupasch Ha JgaHHble [7100aqbHOrO HHAEKCA OPraHM30BAaHHOW MPECTYIHOCTH,
OTMEYaeT COXpPAaHEHHE BBICOKOTO YPOBHS KPUMHHAJIBHON aKTUBHOCTU B OOJBIIMHCTBE PETMOHOB MHpa U
yKa3bIBaeT HA KAYeCTBEHHbIC N3MEHEHHS CTPYKTYPBI IPECTYMHBIX PHIHKOB: TPaJIUIIMOHHBIE C(EpPhI, TAKHE KaK
HapkoTpaduK U HE3aKOHHBIH O0OpPOT OpYXKUS, JOMOJHSIOTCS NPECTYIJIeHUsIMU B LUdpOBON cpere,
npuobperarommMu Bc€ OonblIMi yaenbHbIM Bec B obmeit crpykrype TOII [17]. KubGepnpecTynHOCTb
CTAaHOBUTCS OJHMM W3 HauOojiee AMHAMMYHO Pa3BUBAIOUIMXCS HaIpaBICHUN: TpaHCHALMOHAJIbHbIE
MPECTYIHbIE TPYNIBl AKTUBHO OCBAaMBAIOT HU(PPOBBIE MHCTPYMEHTHI JJIsi COBEPLICHUS MOUICHHUYECKHX
JEWCTBUM, XHUILIEHUN C HMCHOJIb30BAHUEM 3JIEKTPOHHBIX CPEACTB IUIATEXa, HEMPAaBOMEPHOTO JIOCTyIa K
KOMIIBIOTEPHOI HH(pOPMAIINH, a TAKXKE JUI OpraHU3alMK HEJIEeTaIbHBIX OHJIAH-PHIHKOB B TEHEBOM CETMEHTE
cetu HTEpHET.

AHanu3 JEHCTBYIOIIErO0 MEKIYHApOJHOTO M HAalMOHAJIBHOTO 3aKOHOAATENbCTBA, a TaKkKe
JOKTPUHAIBbHBIX HMCTOYHUKOB IIO3BOJIAET CHAENaThb BBIBOA O TOM, 4TO ropuaumdeckas mnpupoga TOII
XapaKkTepu3yeTcs KOMIUIEKCOM MPHU3HAKOB, BKIIIOYAIOLIUX YCTONYMBOCTH MPECTYMHOTO (POpMHUpPOBaHUS,
TPAHCTPAaHUYHBIA XapakTep MAEATEIIbHOCTH, OPHEHTAIMI0O Ha CHUCTEMAaTHYECKOE W3BJICYEHUE MPHUObUIN U
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CIIOCOOHOCTH K OBICTpOH amanTanuu. JlelicTByrolee mpaBoBOE peryInpoBaHue, Kak Ha MEKIYHAPOIHOM, TaK
U Ha HallMOHAJIBHOM YPOBHE, OIpenelisieT 0a30Bble MEXAHU3MbI IIPOTHBOACHUCTBUS, OJHAKO HE COIEPIKUT
CIELUANbHBIX HOPM, YYUTHIBAIONIMX IIOSBICHHE HOBBIX (JOPM TPAHCHAIMOHAIBHOW IPECTYIHOM
nesrenbHOcTH. CoxpaHsroniascs IpaBoBas HEONPEAEIEHHOCTh TpeOyeT NalbHEHIIEro TeOpEeTUYEeCKOro
ocmbicinenus npupoasl TOIl u pa3paboTKu crenuanbHBIX MOIXOAO0B K OPraHU3alMH MEXIYyHApOIHOTO
COTPYJHHUYECTBA, YEMY IOCBSILIEH CIEAYIOINN Pa3aell HACTOALIEH CTaThy.

Me:xayHapoaHO-TIpaBOBbIE " HALMOHAJILHbIE MeXaHU3MbI NPOTHBOJAECHCTBUS
TPAHCHANMOHAJIBHON OPraHU30BAHHOM NMPECTYNHOCTH

Cucrema npotusozeiictust TOII TpeOyeT caMOCTOSTENFHOTO aHATN3a, MOCKOIBbKY 3(PEeKTUBHOCTD
00pb0BI C TPAaHCHALMOHAIBHOM MPECTYMHOCThIO HANPSAMYIO 3aBUCHT OT COIIACOBAHHOCTU MEXIYHAPOIHBIX
U HalMOHAJIBHBIX MEXaHU3MOB. B oTiMume OT IpecTyIuIeHuM, COBEPLIAEMBIX B IpPEJENax HOPUCAUKLIUU
OJTHOT'O TOCY/AapCTBa, TPAaHCHALMOHAIBHBIM XapakTep JesHUsI 0ObEKTUBHO 00YCIIOBIMBAET HEOOXOIUMOCTb
KOOPAMHAIINH YCHIINH MTPABOOXPAHUTEIHHBIX OPraHOB HECKOJIBKHX CTPaH, YHU(UKALIUHU TPABOBBIX MIOJX0/10B
U CO3/IaHUA JEHCTBEHHBIX HHCTUTYTOB MEKIYHAPOIHOTO COTPYAHUYECTBA.

[leHTpanbHBIM DJIEMEHTOM MEXKIYHAPOAHO-TIPABOBOIO0 MexaHu3Ma npoTuBoaeicTBust TOII
BoicTynaeT Konsenuusst OOH npoTuB TpaHCHanmoHalbHOW opraHu3oBaHHOU npectynHoctu 2000 roxa [1].
Cratpst 7 KoHBeHIIM 00S3BIBAET KaX10€ TOCYIapCTBO-YUYaCTHUKA IPUHUMATH 3aKOHOATEIbHBIC U JPYTUe
Mepbl, C TeM 4TOObl NPU3HATh B KAaueCTBE YrOJOBHO HaKa3yeMbIX AESHUN ydyacTHE B OpPraHHW30BaHHOMN
IIPECTYIIHOW TIpyIIe, OTMBbIBAaHUE [JOXOJOB OT MPECTYIUICHUM, KOPPYNLMIO U BOCHPENATCTBOBAHUE
ocyiecTBiaeHuo mpaBocyausd. Ctarbs 10 ycraHaBIMBAeT OTBETCTBEHHOCTh IOPUANYECKUX JILL 32 Y4aCTHE B
CEpbE3HBIX IMPECTYIUIEHUAX, K KOTOpPHIM IIpUYacTHa OpraHU30BaHHas IPECTyNHas TpyIIa, MNpU4YEM
OTBETCTBEHHOCTb  IOPUAMYECKHUX JIL MOXKET HOCUTb YIOJIOBHBIM, T'PaKIAHCKO-IIPAaBOBOM WM
aJIMMUHUCTpATUBHBIA XapakTep. JlaHHOE MOJIOKEHHE HMEeT MPUHUUINAIBHOE 3HAYEHHUE, IIOCKOJIbKY
IIO3BOJISIET IIPUBJIEYb K OTBETCTBEHHOCTH KOPIIOPATUBHBIE CTPYKTYPBI, UCIIOJIb3YEMbIE TPAHCHALIMOHAIBHBIMU
IIPECTYIHBIMU COOOIIECTBAMU JJIsl IPUKPBITHS CBOEH 1€ATEIbHOCTH.

KoHBeHLus Takke perylaMeHTUPYeT KIIoUeBble (POPMBbI MEKIYHAPOIHOrO coTpyaHuuyecTBa. CTaThs
16 mpenycmaTpuBaeT BblAauy JIML, COBEPLUIMBIINX [IPECTYIUIEHUS, OXBaTbiBaeMble KOHBEHIIMEN, TP YCIOBUU
COOJIIOICHHSI TPUHIIMIIA ABOWHON KpuMuHamu3anuu. Craths 18 3akperuiseT MexaHu3M B3aUMHON MPaBOBOM
MTOMOIIH, BKIIOYAIOIINUN MTOJIyYeHUE CBUAETENBCKUX NTOKa3aHUl, MPeJoCTaBIeHUE TOKYMEHTOB, ITPOBEICHUE
OOBICKOB U BBIEMOK, MJICHTU(UKALUIO T0X0J0B OT npectymiaeHuid. Ctares 20 10MycKaeT MCIOJIb30BaHUE
CHEHaIbHBIX METOJI0B paccleOBaHUsS, B TOM YHCIE KOHTPOJUPYEMBIX IOCTABOK M 3JIEKTPOHHOIO
HaOIr0AeHuS.

Jononusitore  KOHBEHIIMIO NPOTOKOJBI  KOHKPETHU3UPYIOT MEXaHHU3Mbl  IPOTHUBOJEHCTBUS
OTIENBbHBIM BHMJIaM TPAHCHALIMOHAJIBHOM IPECTYNHOW aAeATenbHOCTU. [IpoTokosn o mpenynpexaeHuu u
MIPECEYEHUN TOPTroOBIM JIOAbMU [3] 00s3bIBaeT rocynapcrBa KpUMHUHAIM3UPOBATh TOPTOBIIO JIIOJbMHU,
3alUIIATh KEPTB U IPUHUMATh IPEBEHTUBHBIE MePBI. [ [pOTOKOI MPOTUB HE3aKOHHOT'O BBO3a MUTPAHTOB [2]
YCTaHABIIMBAE€T OTBETCTBEHHOCTh 3a OPraHU3aLMI0 HE3aKOHHOTO NEpEeMELIeHMs JIHI Yepe3 TpaHUIIbL.
ITpoTOKOMI MPOTUB HE3aKOHHOT'O 000POTA OTHECTPEIBHOTO OpYXHUs [4] mpeaycMaTprBaeT Mephl 110 KOHTPOJIIO
3a 9KCIIOPTOM, UMIIOPTOM U TPAH3UTOM OPYKHSL.

Benckas xonBeHnus 1988 roma [5] nmomonssier cuctemy mnporuBozaeictsus TOIlI Hopmawmuy,
HaIpaBJIEHHBIMM Ha MpecedeHHe HEe3aKOHHOro o0opoTa HapkoTtuyeckux cpenactB. Crates 3 KonBenuuu
COJIEP/KUT IEPEUEHb NESHUN, MOANEKAMX KPUMHHAJIN3ALMK, BKIHOYas MPOU3BOJCTBO, M3rOTOBIICHUE,
JKCTparupoBaHue, MPUTOTOBIEHUE, MPEIJIOKEHNE C LIETbI0 IPOAAKU, paclpeieleHne, Ipoaaxy, OCTaBKy
Ha JTFOOBIX YCIIOBHSIX, TIOCPEITHUYECTBO, IEPETIPABKY, TPAH3UTHYIO NIEPENPABKY, TPAHCIOPTUPOBKY, UMIIOPT U
9KCIOPT HapKoTHyeckuxX cpeactB. CraThd 5 mpeaycMaTpuBaeT KOH(PHUCKAIUIO JOXOJIOB, MOJTYYEHHBIX OT
HapkoOM3Heca. MexayHapoHas KOHBEHIUS o OopwrOe ¢ ¢uHaHcupoBaHueM TeppopusMma 1999 rona [6]
00s13bIBa€T TOCYJApCcTBa NMPUHUMATh MEpHI ISl BBISABICHUS, 3aMOpPaXMBaHHUS M KOH(HCKAIIMH CPENCTB,
npeJHa3sHauYeHHbIX 111 (PMHAHCUPOBAHUS TEPPOPUCTUUECKOM IEITENbHOCTH.

VYkazaHHbIE MEKIYHAPOIHbIE AKThI B COBOKYITHOCTH 00pa3yloT Pa3BETBIEHHYIO CUCTEMY JOTOBOPHBIX
00s13aTeNbCTB, OXBaThIBaloMX ocHOBHBIE cepsl TOIL. Bmecte ¢ Tem, kak obocHoBanHO oTmeuaer ['.C.
denoceeB, CyIIECTBYIOIIAs CUCTEMAa MEXAYHApOIHO-IIPABOBOIO  PETYJIUPOBAHUSA  XaPaKTEPU3yeTCA
(parMeHTapHOCTBI0O W HAJIMYMEM NPOOEToB, OOYCIOBIEHHBIX TEM, YTO KOHBEHIIMOHHBIE HOPMBI
pa3pabaTbIBaTUCh TPUMEHHUTEIBHO K TPAJAUIIMOHHBIM (hopMaM MPECTYIHON ESTETbHOCTH U HE YYUTHIBAIOT
B TIOJIHOW Mepe TMOSBJICHHE HOBBIX KPUMHUHAJIBHBIX MPAKTUK, B YaCTHOCTH, B IudpoBoil cpeae [21].
OTcyTcTBHE YHHMBEPCAJIBHOIO MEXaHHW3Ma MOHHMTOPWHIA HCIOJHEHHS KOHBEHIIMOHHBIX O0S3aTENbCTB M
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HE/JIOCTaTOYHAsE KOOPAWHALMS YCHJIMH TOCyAapcTB CHMXKAIOT 3((HEKTUBHOCTH  MEXIYHAPOIHOTO
COTPYJHUYECTBA.

Ha nanmonansHoM yposHe npotuBoaeiictsue TOII obecieunBaercss HopMaMu YTOJIOBHOTO KOJIEKca
Poccuiickoit ®@enepauuu [7]. Crates 210 YK P® ycranaBiuBaeT OTBETCTBEHHOCTh 3a OpPraHHU3alIMIO
MPECTYMHOro coobmecTBa uiM ydactue B HEM. CocCTaB JAAHHOTO MPECTYIUICHUS IPENroiaracT HaJuuue
CTPYKTYPUPOBAaHHOM OpPraHU30BaHHOW TIPYINIbI, JCHCTBYIOIEH I0J €OUHBIM PYKOBOJICTBOM, 4YTO
COOTBETCTBYET KOHBEHI[MOHHOMY OIIPEJECICHUI0 OPraHW30BAaHHOW IMPECTYNHOM rpynnsl. Yacte yerBépras
cratbu 210 BBenena dexnepanbHbiM 3akoHOM OT 1 ampenst 2019 roga u npenycMaTpuBaeT MOBBIIICHHYIO
OTBETCTBEHHOCTb IS JIMII, 3aHMMAIOIIMX BBICIIEE II0JIOKEHHUE B MPECTYNHON uepapxuu. /laHHas HoOBesuia
HalpaBjIeHa Ha IMPOTHUBOAEHCTBHE JIMJEpaM TPAHCHALIMOHAJIBHBIX MPECTYIHBIX COOOLIECTB, KOTOPhIE paHee
YXOAMJIM OT OTBETCTBEHHOCTH, JEJIETUPYS HENOCPEACTBEHHOE COBEPLICHHE IPECTYIUIEHUH PSAJOBBIM
YYaCTHUKAM.

Cratpsa 174 YK PO xpumuHaAIM3UpyeT JIEraau3aluio ACHEKHBIX CPEACTB WIM MHOIO MMYIIECTBA,
npuoOpeTéHHbIX npecTynHbIM nyTéM. I[IpumenutensHo k TOII nanHas HOpMa mnpuoOpeTaeT ocoboe
3HAYEHHUE, NOCKOJIbKY UMEHHO Yepe3 MEXaHU3MBbI JIETAIU3alMU JOX0/10B TPAaHCHALIMOHAJIbHBIE TIPECTYITHbIE
OpraHu3allil HWHTErPUPYIOTCA B JerajbHyro »KoHOMUKY. Crares 174.1 YK P® pacnpocrpanser
OTBETCTBEHHOCTh Ha JICTAIM3ALMI0 MMYIIECTBA, MPHOOPETEHHOTO JIMIIOM B PE3YJIbTAaTe COBEPIICHHUS MM
IPECTYIUIEHUs, YTO OXBAaThIBAeT JEHCTBUS YYACTHUKOB IPECTYMHBIX COOOLIECTB, HAINpaBJICHHbIE Ha
IIpHIaHuE TPaBOMEPHOIO BUA BJIAJCHHIO U MOJIb30BAHUIO PECTYIHBIMU JOXOAAMHU.

VYronoBHo-nponieccyallbHbll  Kogekc P®  [8] persaMeHTHpyeT IpoLEecCyalbHbIE  aCHEKThI
MEXYHapOJAHOIO COTpPYJHUYECTBa IO yrosoBHbIM JenaMm. I'maBa 53 VYIIK P® perynupyer mnopsmox
HampaBJIeHUs 3aIllpoca O MPAaBOBOW MOMOIIHU, TPEOOBaHUS K €ro GopMe U COJIEp)KaHHIO, a TaKXkKe MOPAI0K
HCIIOJIHEHUS 3aPOCOB, OCTYNUBILKX OT KOMIIETEHTHBIX OPraHOB MHOCTpaHHbIX rocynapcts. 'maBa 54 VIIK
P® ycranaBiuBaeT OCHOBaHUS U MOPSAOK BbLIAYM JIMIA AJIS YTOJIOBHOIO NPECIEI0BAHUSA WM UCIIOJIHEHUS
IIPUTrOBOpPA, BKJIIOYAsl YCJIOBUS, IPU KOTOPHIX BblJaya HE JOIYCKAETCS: €CIU JIMLO SABJISETCS TPakJaHUHOM
Poccuiickoit @enepaunu; eciau IesHUe He Npu3HAETcs npectyruieHreM no YK P®; eciu uctekiu cpoku
naBHoctu. I'maBa 55 VIIK P® pernameHTHpyeT NOpANOK NEpENayd JULA, OCYKAEHHOTO K JIMIICHHUIO
cBOOO/IbI, ISl OTOBIBAHUS HaKa3aHMsI B TOCYapCTBE €ro TpaskJaHCTBa.

B Hay4HOl TOKTpHHE BOIIPOCHI yrojoBHO-MIpaBoBoro npotusoaeiictsus TOII nomyuunu pa3Butue B
paboTax, aKLEHTUPYIOIINX HEOOXOJMMOCTh COBEPIIEHCTBOBAHUS HAIMOHAIBHOTO 3aKOHOaTeNbCcTBa. M.B.
Ckupna, aHaau3upys BONPOC 00 YroJIOBHOM OTBETCTBEHHOCTH IOPUAMYECKHUX JIMI B KOHTEKCTE
KOHBEHIIMOHHBIX 00s13aTenbCcTB, yKaszbiBaeT, uyTo craThs 10 Koneenumum OOH npotus TOII mpsmo
MpelycCMaTpuBaeT BO3MOXHOCTh MPUBJICUEHUS IOPUINUYECKHX JIUI] K OTBETCTBEHHOCTH, OJTHAKO POCCUICKOE
YTOJIOBHOE 3aKOHOJATEJICTBO [0 HACTOSALIETO BPEMEHM HE HMIUIEMEHTHUPOBAJIO JAaHHOE IIOJIOKEHUE,
OTPaHUYMBASACH AJMUHUCTPATUBHON OTBETCTBEHHOCTHIO opranuzanuii [19]. ABTOp OOOCHOBBIBA€T, YTO
OTCYTCTBHE YIOJIOBHOH OTBETCTBEHHOCTH IOPUAMYECKHUX JIUI[ CO3HAET YCIOBUSA JUISl YKJIOHEHUS OT
OTBETCTBEHHOCTH KOPIIOPATUBHBIX CTPYKTYpP, BOBJEYEHHBIX B TPAaHCHALMOHAJIbHYIO MPECTYIHYIO
JesTeIbHOCTb, U CHUXKAET 3(P(PEeKTHBHOCTH MPEBEHTUBHBIX Mep.

@&.U. InpuHIHKOHOB, HCCIeAYyss HHCTUTYLIMOHAIbHBIE aclieKThl npotuBoaeiicTBus TOII, mpuxoaut k
BBIBOJY O HEOOXOJIMMOCTH MOJEpHHU3AIMHM OpPraHU3allMOHHO-TIPABOBOTO MEXaHW3Ma COTpPYIHUYECTBA
rocynapctB [23]. MccnenoBarenb BBIIEISIET TAaKUE HANpPaBIECHUS COBEPUICHCTBOBAHHUSA, KaK CO3JaHHE
CMELUANTN3UPOBAHHBIX MEKBEIOMCTBEHHBIX KOOPANHAIIMOHHBIX OPraHOB, YHU(UKALIUS TPOIelyp B3aUMHOMN
MIPaBOBOM MOMOUIHN U pa3BUTHE HH(OPMALIMOHHOTO 0OMEHA MEX/1y IPaBOOXPaHUTENbHBIMU opraHamu. A.C.
JlyaOekoB, paccMaTpuBasi COBPEMEHHOE COCTOSHHE MEXIYHApOJHOIO COTPYJHHUYECTBA, aKIIEHTHUPYET, 4TO
reomojauTHdeckas HecTabmibHOCTh 2025-2026 r1070B CO3MAET JIOMOJIHHUTENBHBIE TPENSATCTBUS IS
B3aMMOJIEICTBUS rOCY1apCcTB, B TOM YHCIIE 110 JUHUU VIHTEpriona u Apyrux MexayHapOAHbBIX OpraHU3alui
[24]. ABTOop 00OCHOBBIBaET HEOOXOJUMOCTH IUBEpPCU(PHUKAIMN KaHAJIOB COTPYIHUYECTBA M Pa3BUTHS
JBYCTOPOHHUX U PErMOHAIBHBIX MEXAHN3MOB KOOPANHALIUN, MEHEE NI0JIBEP>)KEHHBIX BIUSAHUIO IIOJIUTHUECKON
KOHBIOHKTYPBI.

ITpyMEHUTENBHO K POCCUHCKOMY 3aKOHOJATENIbCTBY aKTyaJ€H BOIPOC O COOTHOLIEHHM cTaThbu 210
YK P® u xkonBeHuuonHsix onpeaeneHuid. Kousenunss OOH npotus TOII onpenensieT opraHn30BaHHYIO
MPECTYIHYIO TPYNNy Yepe3 KPUTEPHH W3BJICUCHHUS (PMHAHCOBON WU MHONW MaTepUAIBHON BBITOJBI, B TO
BpeMsa Kak ctartbgd 210 YK PO He comepXuT ykazaHUs Ha KOPBICTHYIO II€JIb B KaueCTBE 00S3aTEIbHOTO
npusHaka. JlaHHOe pacXO)KIeHUE MOPOXKIACT KOJUIM3HIO: ACSIHMS, MOANANaloIue IMOJ KOHBEHIIMOHHOE
oIpeJieNIeHUe, MOTYT He OXBaThIBaThCs nucnoszunueit cratei 210 YK PO, u Hao60poT. YcTpaHeHne JaHHOM
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KOJUIM3UM BO3MOXHO IYTEM TNPUBEACHUS HAIMOHAIBHOIO 3aKOHOJATEIhCTBA B COOTBETCTBUE C
MEXIYHapOAHBIMU 0053aTeIbCTBAMH.

OTcyTCTBUE CHELUUATBHBIX HOPM, PEryJIUPYIOMIMX TPAHCHALMOHAIBHBIN aCMEeKT OpraHMW30BaHHOU
MPECTYNHONU JEATEIbHOCTH, MOPOKIAET MPABOBYID HEOINPENCIEHHOCTh, YTO HETaTUBHO CKa3bIBACTCS Ha
3¢ (HEeKTHBHOCTU TMPOTUBOACHCTBHSI: MPABOOXPAHUTEIILHBIC OpPraHbl CTATKUBAIOTCS C TPYTHOCTSAMH MPH
KBIM(UKAIIMK JESHUN, pa3rpaHUYeHUH IOPUCIUKLIUNA U OpraHu3alii B3auMOJACUCTBUS C MHOCTPAHHBIMU
Koyieramu. Jlyis ycTpaHEHHUs 3TOM HEONpenenEHHOCTH NPEACTaBISIETCS HEOOXOIUMOW HMIUIEMEHTAIUS
KOHBEHIIMOHHBIX MOJIOKEHUN 00 OTBETCTBEHHOCTH IOPHIWYECKUX JIMII B YTOJOBHBIN Kojiekc PD, BBeaeHue
TPaHCHAIIMOHAJIBHOTO XapakTepa JAEsSHHsS B KauecTBe KBATM(PHUUMPYIOMIETO TPU3HAKA COCTABOB
OpPraHM30BAHHOM TIPECTYIHON [eATENbHOCTH, a TaKkkKe YHH(PHUKAUS MPOLECCyalbHbIX MEXaHU3MOB
MEX1YHapOAHOI'O COTPYIHUYECTBA.

IIpoBenéHHBIN aHAIM3 MOATBEPXKAAET, YTO CylIecTByromas cucrema npotuBoaeiicteus TOII
0a3upyeTcsi Ha Pa3BETBIEHHON CETH MEXKyHAPOIHBIX JIOTOBOPOB U HAIIMOHAIBHBIX HOPMATHBHBIX aKTOB, B
1[EJIOM OXBATHIBAIOLIUX OCHOBHBIE c(hephbl TPaHCHAIIMOHAIBHON MPECTYMHOU JesTeNIbHOCTH. BmecTe ¢ Tem
JCWUCTBYIONIEE PETYIUPOBAHUE XapaKTEPU3yeTcs (PparMEeHTapHOCTHIO, HAJIMYUEM KOJUITM3UN MEXIy
MEXIYHAPOAHBIMA M HAIlMOHAJIILHBIMA HOPMaMH, a TaK)K€ HEJIOCTATOYHOW aJalTHPOBAHHOCTHIO K HOBBIM
¢dopmam npectynHO# AearenbHOCTH. COXpaHAOMasICsS MPaBOBasi HEOMPEAEIEHHOCTh TpeOyeT JalbHEHIIEero
TEOPETUYECKOTO0  OCMBICICHHMSI M  BBIPAOOTKM MOPEIJIOKEHHH 10 MOJEpPHHM3AIlMM  IMPABOBBIX U
MHCTUTYLMOHAJIbHBIX MEXaHU3MOB, YEMY IOCBAIIEH 3aBEPILAOLIUI pa3/ie] HACTOSIIEN CTaTbHU.

IIpo6seMbl mNpaBONPHMEHEHMS M  MEPCHEKTHBbI  COBEPLICHCTBOBAHHMA  MEXaHU3MOB
NPOTHBOJAEHCTBUS TPAHCHALIMOHAIbHOI OPraHM30BAHHOM NPECTYITHOCTH

AHanu3 OTKPBITBIX HMCTOYHHMKOB, BKIIIOUash MaTepuasbl CyAeOHON MpakTUKU, pa3MelEHHbIE B
crpaBouHO-TIpaBoBbIX cuctemax «Koucynprantllmoc» u «["apant», a Takke CTAaTUCTUYECKUE HTaHHBIC
MunucrepcTBa BHYTpeHHUX el Poccuiickoil @enepannu, NOKa3bIBAET, YTO KOJIUYECTBO YTOJIOBHBIX €T,
BO30YKIEHHBIX 10 MPU3HAKAM OpPraHU3alUU IPECTYITHOIO COOOIIECTBA C TPAHCHALMOHAIIBHBIM 3JIEMEHTOM,
octaércs cTabuIbHO HEBBICOKUM. [laHHBIN PakT cam mo cebe He MOXKET PAaClieHUBATHCSA KaK CBUIETEIHCTBO
orcyrctBust TOII B poccuiickoil FOpUCAUKIINM; HATPOTUB, OH BBIMOJIHSET POJIb JUATHOCTHUECKOI O IPU3HAKa,
yKa3bIBAIOIIETO Ha CYIIECTBOBAHHWE CEPBHE3HBIX TMPOIECCYANbHBIX W WHCTUTYIMOHANBHBIX Oapbepos,
MPEnSITCTBYIOUINX 3(()EKTUBHOMY BBISBICHHUIO U PAaCcCiI€JOBAaHHUIO JAaHHON KaTeropyuu MpecTyIIeHUH.

OnHNM M3 KIIOYEBBIX (PAKTOPOB, OOBSCHSIOMIUX HHU3KYIO PE3yJIbTATHBHOCTH MPABOIPUMEHEHHS B
paccmarpuBaeMoil  cdepe, BBICTYNAaeT TPAHCTPAHUYHBIA  XapakTep NPECTYyNHOM  J1eATeIbHOCTH.
PaccnenoBanue mpecTymieHui, COBEPIIEHHBIX Ha TEPPUTOPUU HECKOJIBKUX TOCYHAAapCTB, TpelyeT
KOOpJUHAIMKM JEHCTBUI MPaBOOXPAaHUTENbHBIX OpPraHOB, HANpaBJI€HUS 3alpPOCOB O MPABOBOM IMOMOIIH,
coomoaenus npouenyp skcrpaauuuu. Crates 18 Kousenunmu OOH mpotu TOII [1] npexycmarpuBaet
MEXaHM3M B3aUMHON MpPaBOBOM IIOMOIIM, OJHAaKO Ha TMPAKTUKE €ro peajlu3anus CONpsyKeHa Co
3HAQUUTEJIbHBIMU BPEMEHHBIMU HM3JEPKKaMU: CPOKU HMCIOJHEHHUS 3alpOCOB MOTYT JIOCTUTaThb HECKOJIBKUX
MECSIEB, a B psijie ciaydyaeB Oojee roja. Yka3zaHHOE 00CTOSITENILCTBO CYIIECTBEHHO CHM)KAET ONEPAaTUBHOCTD
pacciefoBaHUs W CO3Ma€T PHCKU yTpaThl JOKa3aTeNbCTBEHHON O0a3pl. Kpome TOro, pasinuuus B
HAI[MOHAJIbHBIX MPAaBOBBIX CHUCTEMax OOYCIOBIMBAIOT HEOJAMHAKOBYIO KBaJM(UKAIMIO OJHUX U TeX XKe
NeSTHUN: JeWCTBHE, MPU3HABAEMOE IMPECTYMHBIM IO 3aKOHOJIATEIbCTBY OJIHOTO TOCYAAapCTBAa, MOXET HE
SBJIATHCA TAaKOBBIM IO 3aKOHOJATENIbCTBY APYroro, YTO UCKIKYAET BO3MOMXHOCTh MPUMEHEHMsS MPUHIUIA
JTBOMHON KPpUMHUHAIU3AIMN, HEOOXOUMOTO /ISl BBIIaYH JTUI[A WIIM OKa3aHUs TIPaBOBOI MOMOIIIH.

He wMeHee 3HauuMMbIM O0OCTOSITENILCTBOM  SIBJISIETCS BBICOKAs JIATEHTHOCTh IPECTYIICHUH,
COBEpIIAEMBIX TPAHCHAIMOHAILHBIMU OPraHU30BaHHBIMU Tpymnnamu. Tpaaunuonusie cdepsr TOIL:
HapkoTpauK, TOPrOBJIs JIFOJIbMU, HE3AKOHHBIH 000POT OPYKHSI - XapaKTEPU3YIOTCSI OTCYTCTBUEM MPSIMBIX
MOTEPIEBIINX, 3aUHTEPECOBAHHBIX B OOpAIlleHUH K MPaBOOXPAHUTENBHBIM opraHaMm. JKepTBBI TOProBiIH
JIOJbMU 3a4acTyI0 OIAcaloTCs MECTH CO CTOPOHBI MPECTYNHUKOB JIMOO HE JOBEPSIIOT TOCYIapCTBEHHBIM
uHCTUTYTaM. Jluma, BOBJIEUEHHBIE B HE3aKOHHBIH O0OPOT HAPKOTUYECKHX CPEICTB, CaMU SIBISIOTCS
YYaCTHUKAMU TMPECTYMHON JESTeNbHOCTH U HE CKJIOHHBI K COTPYIHHUYECTBY CO CJIEACTBUEM. Y Ka3aHHbIE
(hakToOphl CO3JAIOT CUTYallMI0, MPU KOTOPOH 3HAYMTENhHAS YacTh TPAHCHAIMOHAIBHBIX MPECTYIUICHUN
ocTtaércs 3a npeesaMu OPUIMaTbHON CTaATUCTHKH.

CylIecTBeHHBIM — MpensaTcTBUeM Uit A((EKTHBHOrO TPABONPHUMEHEHHUS BBICTYIACT TaKKe
HeonpeAeNnEHHOCTh MPABOBOTO CTaTyca YYaCTHUKOB TPAHCHAIIMOHAIBHBIX MPECTYIHBIX (POPMUPOBAHUMN, HA
9TO 000CHOBaHHO YyKa3biBaeT B.B. Mepkymmna [15]. JleicTByromee yrojoBHOE 3aKOHOIATEIBCTBO
OpPUEHTUPOBAHO HA MPUBJICUCHUE K OTBETCTBEHHOCTH (PM3NYESCKUX JIHII, B TO BpeMs KaK TPAaHCHAIMOHALHBIC
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IIPECTYIIHBIE OpPraHMU3alMM AaKTHBHO HCIOJb3YIOT KOPIOPAaTUBHBIE CTPYKTYpbI, 3apEerMCTPUPOBAHHBIE B
O(IIOPHBIX FOPUCAMKLMAX, [UISI TPUKPBITHS CBOeH AedarenbHOCTH. [IpuBiedyeHne K OTBETCTBEHHOCTH
IOPUANYECKUX JINL, BOBJIEYEHHBIX B TOII, BO3MOXHO JUIIb B paMKax aJMUHUCTPATUBHOTO ITPOU3BOJICTBA,
YTO HE COOTBETCTBYET XapaKTepy U CTENEHU OOIIECTBEHHON ONIaCHOCTH COBEPIIAEMBbIX JACSIHUH.

M.B. Ckuppa, aHanu3upys JaHHBIN acleKT, akLeHTUupyeT, 4to cratbs 10 Konseniuu OOH npotus
TOIl nmpsmMo mnpeaycMmaTpuBaeT O00s3aTE€IbCTBO IOCYJApCTB-YYaCTHUKOB YCTAHOBUTh OTBETCTBEHHOCTb
IOPUAMYECKUX JIMIl 3a y4acTUE B CEPbE3HBIX INPECTYIUIEHUSX, K KOTOPBIM IPUYAacCTHA OpPraHU30BAaHHAA
npecrynHas rpynna [19]. Poccuiickoe 3aKoHOAATEIbCTBO, OAHAKO, JO HACTOSIIETO0 BpPEMEHU HE
UMIUIEMEHTHPOBAJIO JAaHHOE IIOJIOKEHHE B  YTOJIOBHO-TIpaBoBOW cdepe. OTCyTCTBHE YrOJIOBHOM
OTBETCTBEHHOCTH IOPUAMYECKUX JIUL] CO30AET yCIOBUS ISl YKIOHEHUS OT OTBETCTBEHHOCTH KOPIIOPATUBHBIX
CTPYKTYp, BOBJICUEHHBIX B TPAHCHAIIMOHAIBHYIO MPECTYIHYIO JEATEIBHOCTh, U CHWXaeT 3(PeKTuBHOCTH
IIPEBEHTUBHBIX Mep. BBeleHHe yKa3aHHOrO HHCTUTYTa IO3BOJMJIO Obl NPUMEHSTh TaKUE€ MeEpbl, Kak
NPUHYAUTEIbHAS JUKBUIALUS IOPUIMYECKOTO JIMIA, 3aIpEeT Ha OCYLIECTBICHHME OIpPENEIEHHBIX BUIOB
JesITeIbHOCTH U KOH(UCKALMS UMYILECTBA, YTO CYLIECTBEHHO OIPaHUYMIIO Obl BO3MOKHOCTHU UCIIOIb30BAHUS
JIeTajJbHbIX OU3HEC-CTPYKTYP B KPUMUHAIBHBIX LIETAX.

3HAUUTENIBHYIO POJIb UIPAET TAK)KE HEONPEAEIEHHOCTh IPOLECCYAIbHOIO CTaTyca J10Ka3aTelbCTB,
MIOJIYYEHHBIX OT KOMIIETEHTHBIX OPraHOB MHOCTpaHHbIX rocynapcts. ['masa 53 YIIK P® [8] pernamentupyer
IOPAJIOK HAIIPAaBJICHUs M MCIIOJIHEHMs 3alIPpOCOB O IIPABOBOM IOMOUIM, OJHAKO HE YCTAaHABIMBAET YETKUX
KPUTEPUEB JOMYCTUMOCTH JIOKA3aTEIbCTB, IOJyYEHHBIX B paMKaxX MEXKIYHApOJHOTO COTPYIHHUYECTBA.
Pasnmnuusas B mponeccyallbHBIX CTaHAApTaxX JOKa3blBaHMs, CYLIECTBYIOUIME MEXAY POCCHICKON H
3apyOeXHBIMU  NPABOBBIMM  CHUCTEMaMM, IOPOKJAIOT PpUCK MpPU3HAHMS TaKUX JIOKA3aTelIbCTB
HEeIOMYCTUMbIMH. J[aHHOE OOCTOATENBCTBO CO3MAET JUIsl CTOPOHBI OOBHMHEHHS  JIOTIOJIHUTEIbHbIE
IIPOLIECCYaJbHbIE PHUCKH M BBIHY)KIACT CJIEACTBEHHBIE OpraHbl OTKa3blBaThCA OT HCIIOJIb30BAHUS
IIOTEHLIMAJIbHO 3HAYUMBIX JI0Ka3aTEIIbCTB.

OTnenbHOTO BHUMAHHUS 3aCIy)KMBAaET MpoOiieMa JOCYACOHBIX MEXaHH3MOB YpPEryIHpPOBaHUS B
KoHTekcTe mnpotuBozeiictBuss TOIL. B oTimume OT rpa’kAaHCKO-NPaBOBBIX CIIOPOB, IA€ J0cynedOHOe
yperyiaupoBaHue BbICTyNaeT 3()(PEKTUBHBIM HHCTPYMEHTOM pa3pelieHuss KOH(IMKTOB, B YrOJIOBHO-
npaBoBoil cepe mnpumenurensHo kK TOIl naHHbIf MexaHM3M OOBEKTHBHO orpaHudeH. Caenka o
coTpyaHu4ecTBe, npeaycmorpenHas riasoit 40.1 VIIK P®, no3BossieT 3akI0unTh 10CyAeO0HOE COTlalieHne
¢ 0OBUHSEMBIM, 0JTHAKO €€ F3(PPEKTUBHOCTB B JI€NAX O TPAHCHAIIMOHAIBHOW MPECTYMHOCTH CHUYKAETCS B CHUITY
TOTO0, UTO JINJEPHI MPECTYMHBIX COOOIIECTB, KaK MPaBUIIO, HE CKIIOHHBI K COTPYAHHUYECTBY CO CJIEJICTBUEM, a
PS/I0BBIE YHACTHUKH 3a4acTyI0 He 00J1a/1at0T MHPOpMaIueil o Bcell 1erouke MpecTymHON AeITeIbHOCTH.

@®.1. lIupuHAKOHOB, UCCIIENYS] MHCTUTYLIMOHAIbHbBIE acnieKTsl mpoTuBoaericTBus TOII, npuxoaur k
BBIBOJly O HEOOXOIMMOCTH CO3/IaHUSl CIELUAIN3UPOBAHHBIX MEXBEIOMCTBEHHBIX KOOPJUHALMOHHBIX
OpraHoB, 00ecHeuyMBalOIIMX B3aUMOJICHCTBUE CIIEJCTBEHHBIX MOJIpa3e/ieHUull, ONepaTUBHBIX CIYX0 U
OpPraHoOB, YIOJHOMOYEHHBIX Ha MEXKIYHApOJHOE COTpyAHHMYeCTBO [23]. OTCYTCTBHE €IUHOIO
KOOPJMHHUPYIOIIETO LIEHTPa MPUBOJIUT K AyOJIMPOBaHUIO (PYHKIMM U PACTIBUIEHUIO PECYPCOB, YTO HETATUBHO
CKa3bIBaeTCs Ha 3PPEKTUBHOCTH MPOTHUBOACHCTBUS.

A.C. JlyabGekoB, paccmaTpuBas NepCHeKTUBB MEXAYHAPOAHOTO COTPYAHUYECTBA, aKIIEHTUPYET, YTO
reononuTuyeckas HectabunbHOCTh 2025-2026 TOMOB CO3MAa€T OMOTHUTENbHBIE NPEMATCTBUS IS
B3aMMOJICICTBUSL TOCYAapCTB MO JIMHUU VIHTepmona M ApYyrux MeXAyHapOAHBIX oOpraHuzanuii [24].
HccnenoBatenb 000CHOBBIBAET HEOOXOIMMOCTh IAMBEPCH(PHKAIMK KAaHAJIOB COTPYIHUYECTBA M PAa3BUTHUSA
JIBYCTOPOHHUX U PETHOHATbHBIX MEXAHU3MOB KOOPIMHAIIUH, MEHEE MOIBEPKEHHBIX BIUSHUIO MTOJTUTUYECKON
KOHBIOHKTYpHI. llpencraBnsiercs, 4TO AaHHOE HaIpaBJIEHHWE 3acily’)KHUBAeT NPUOPUTETHOTO BHUMAaHUS,
MOCKOIBKY 3¢ dhexTuBHOE poTrBoieiicTBre TOII HEBO3MOXKHO 0€3 COTIIACOBAHHBIX JICUCTBHUI TOCYIapCTB.

AHanu3 3apy0eKHOTO OIbITA MOJITBEPHKAAET, YTO B CTPAHAX C Pa3BUTON CHCTEMON MPOTUBOACHUCTBUS
OpraHu30BaHHOW mpecTymHocTH, BKItouas HWramuio u Coenunénnpie Illtatel AMepukH, KITIOUYEBBHIM
HJIEMEHTOM BBICTYIAET COYETAaHHE YrOJIOBHO-TIPABOBBIX MEpP ¢ MEXaHW3MaMH KOH(PHUCKALUU UMYIIECTBA U
(uHAaHCOBOrO KOHTPOJs. MHCTUTYT HEOCHOBATEIBHOTO OO0OTallleHHs, NPUMEHSEMbIH B HTAIbIHCKOM
3aKOHOJATEIbCTBE, MO3BOJISIET U3BIMATh UMYIIECTBO, IIPOUCXOXKICHHE KOTOPOTO JIMIIO HE MOXKET OOBSICHUTh
3aKOHHBIMHU HCTOYHUKAMH A0X04a. VIMIITIeMeHTan s aHaJIOTHYHBIX MOJEIIEH B POCCUICKYIO IPAKTUKY MOTJIa
ObI c1TI0COOCTBOBATH MOBBIIEHUIO 3(PPEKTUBHOCTH POTUBOACHCTBHS SKOHOMUYECKOH coctasstomeii TOI,
OJTHAKO Pa3BUTHE JaHHOTO MHCTUTYTA HEBO3MOXKHO 0€3 MpeBapUTEIbHOTO 3aKOHOIATEIbHOTO 3aKPETICHUS
COOTBETCTBYIOILIMX IPOLETYp U FApaHTUH 3aIIUTHI IPaB JOOPOCOBECTHBIX MpUOOpeTaTENnei.

['.C. ®depoceeB, aHamu3upys MpodiIeMy MPOOEIOB MEXIYHAPOJHO-IIPABOBOTO pETrYIMPOBAHUS,
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00OCHOBaHHO YKa3bIBa€T Ha HEOOXOAMMOCTh pa3pabOTKHM YHUBEPCATBHOTO MEXaHH3Ma MOHUTOPHHTA
WCIIOTHEHUS KOHBEHIIMOHHBIX 00s3aTenbcTB [21]. JleficTByronMe MeEXAyHApOJHBIC COTJIAIICHUS He
npenycMarpuBaroT 3PGEKTUBHBIX CPEJICTB KOHTPOJS 3a MX COOJIIOJICHHEM, YTO TMO3BOJIAET TOCYJapCTBaM
dbopManbHO NPUCOEAUHATHCS K KOHBEHIUSIM, HE oOecreurBas UX pealibHOro wucrnonHeHusa. Co3ngaHue
MEKIYHAPOAHOTO OpraHa, yIoJHOMOYEHHOTO OCYIIECTBISATh MOHUTOPUHT U OLICHKY HAlIMOHAJIBHBIX CUCTEM
nporuBozeiictBus TOIIL, Morigo Obl cocoOCTBOBATH MOBBIIECHUIO YPOBHS HCIIOJHEHUS KOHBEHIIMOHHBIX
00513aTeNbCTB.

BcenencTBue 3T0ro, CymecTByrolee COCTOSHUE MPaBOIPUMEHUTEIbHON MPAKTUKUA XapaKTepUu3yeTcs
HE OTCYTCTBHEM OCHOBAaHWUW [UIsl OTBETCTBEHHOCTH KaK TaKOBBIX, a OTCYTCTBHEM 3()PEKTUBHO
pEaIM30BaHHBIX MEXaHU3MOB €€ BO03J0XKeHUs. (COBOKYIHOCTh BBISBICHHBIX (DAKTOPOB - BBICOKas
JIATEHTHOCTh, TPAHCTPAHUYHBIA XApAKTEP, HEOINPEAEIEHHOCTh IMPOLECCYATbHOrO0 CTaTyca J0Ka3aTebCTB,
MOJIYYEHHBIX M3-3a pyOexka, OTCYTCTBUE YIOJOBHOW OTBETCTBEHHOCTU IOPUIUYECKHX JIUIl U HETOCTATOUYHAS
KOOPAMHALMSA MEXKIYHAPOAHOTO COTPYAHUYECTBA - CO3MAET CUTYALMIO, IIPU KOTOPOM 3HAYUTEIIbHAS 4acTh
TPaHCHALMOHAIBHBIX IPECTYIJIEHUN OCTAETCS 3a IIPEEIaMU YTOJIOBHO-IIPABOBOIO PEarupOBAHMS.

st mpeoosieHrs CIOKUBIICHCS CUTYAIllMU MPEACTABIISIETCS HEOOXOAUMOU peain3alis KOMILIEKca
Mep mo TpéM HampaBieHUsM. Bo-mepBbix, TpeOyeTcss MMILIEMEHTAIMsl KOHBEHLIMOHHBIX MOJIOKEHUN 00
YIOJIOBHOM OTBETCTBEHHOCTH HOPUIUYECKHUX JIMI[ B YTOJIOBHBIM KOAEKC PP, 4TO MO3BOJUT NMPUBIEKATh K
OTBETCTBEHHOCTH KOPIIOPATUBHBIE CTPYKTYPbI, HCIOIb3YEMbIE TPAaHCHALUMOHAIBHBIMU IPECTYIIHBIMU
coobmecTBaMu. Bo-BTOpPHIX, HEOOXOAMMO BBEIACHHE TPAHCHAIMOHAILHOTO XapaKTepa JEsSHUS B KAa4eCTBE
KBATM(UIHUPYIOLIET0 MPHU3HAKA COCTABOB OPraHM30BAHHOW MPECTYMHOW [EATEIbHOCTH M TpPUBEICHUE
mucniozutiuu cratbl 210 YK P® B cooTBeTCTBHE C KOHBEHIIMOHHBIM ONPEIEICHUEM OpPraHu30BaHHOMN
npecTynHou rpynmnsl. B-tpeThux, TpeOyercs yHudUKaiys nporeccyatbHbIX MEXaHU3MOB MEKIYHAPOTHOTO
COTPYJHHYECTBA, BKIIFOYAsl YCTAHOBJICHUE YETKUX KPUTEPUEB JOMYCTUMOCTH J10KA3aTENbCTB, OJIYYEHHBIX OT
KOMIIETEHTHBIX OpPraHOB HHOCTPAHHBIX T'OCYAApCTB, M COKpAIllEHHE CPOKOB HCIOJHEHMS 3alpOCOB O
IIPaBOBOM IIOMOIILN.

[TpoBenéHHBIN aHAIM3 TTOATBEPKIALCT, 4TO dPdekTnBHOE npoTuBoAciicTBre TOII BO3MOXHO JIHIIb
MPU YCJIOBUU CKOOPJMHHUPOBAHHOTO B3aMMOJICUCTBHS TOCYIAapCTB, OCHOBAHHOTO Ha YHUMDUIIMPOBAHHBIX
MPaBOBbIX MOAXOJaX W JACHCTBEHHBIX WHCTUTYLIMOHANBHBIX MeXaHu3Mmax. CoxpaHsromasics IpaBoBas
HEONPENeNEHHOCTh M WHCTUTYIIMOHAJIbHAS Pa300MEHHOCTh TPEOYIOT CKOPEWIEero MPHUHATHS MEpP 110
MOJIEpHHU3AIMHU KaK MEXIYHAPOJIHOT0, TaK M HAlIMOHAILHOTO PEryJIHMpPOBaHUS B paccMaTpuUBaeMoi cdepe.

3akio4eHue

[TpoBenéHHOE uCCleNOBaHUE IMO3BOIMIO KOMILJIEKCHO PAacCMOTPETh MPOoOJieMy MPOTUBOJCHCTBHS
TPaHCHAIIMOHATBHOM OPraHW30BAaHHOW TMPECTYMHOCTH B YCIOBUSX (PparMEHTApHOCTH MEXIyHApOIHO-
MIPABOBOTO PETYIUPOBAHUS U TOSIBICHUS HOBBIX ()OPM MPECTYIHOMN NeATeIbHOCTH. AHAU3 JEHCTBYIOLINX
MEKIYHAPOAHBIX COIVIAIIEHUH, YTOJIOBHOTO 3aKkoHoAaTeNnbcTBa Poccuiickoit denepannii U JOKTPUHAIBHBIX
MOJIXO0JIOB MOKa3aJl, 4TO cyllecTBytomas cucreMa mpotuBogeiicteust TOIL, copmupoBasiiasics Ha OCHOBE
Konuenmun OOH mnpoTtuB TpaHCHAIMOHANBHOM opraHuzoBaHHoW mpectynHoctd 2000 roma [1] u
JOTIONHSIOMUX €€ TPOTOKONOB [2—4], B IIEIOM OXBAaThIBA€T OCHOBHBIE CQepbl TpaHCHAIMOHAIBHOMN
MPECTYIMHOU JACATENHHOCTH, OJIHAKO XapaKTePHU3YEeTCs HAIWYUEM NpoOenoB, OOYCIOBICHHBIX TEM, YTO
KOHBEHIIMOHHBIE HOPMBI Pa3padaThIBAIUCh MPUMEHUTEIHHO K TPAAUIIMOHHBIM (pOpMaM MPECTYMHOCTH U HE
YYUTBIBAIOT B MOJTHOM ME€pPE COBPEMEHHBIE BBI3OBHI.

Opunnueckas mpupona TOII, uccnenoBannas B Tpynax W.B. T'ogynoBa [14], ompenensercs
KOMILUIEKCOM TPU3HAKOB, BKJIIOYAIONINX YCTOMYHUBOCTH MPECTYMHOTO (HOPMHUPOBAHUS, TPAHCTPAHUYHBIN
XapakTep NeATEIbHOCTH M OPUEHTAIIMI0 Ha CHUCTEeMAaTHYeCKOoe W3BJIeueHue npuoOsun. JlelicTBytoriee
MPaBOBOE PETYJMPOBAHUE KaK Ha MEXIYHAPOIHOM, TaK M HA HAIIMOHAIILHOM YpOBHE OIpeAesieT 0a30BbIe
MEXaHU3MbI IIPOTUBOJEHUCTBUS, OJTHAKO HE COJEPKUT CIIELMAIBHBIX HOPM, YYUTHIBAIOLIMX MOSBJICHUE HOBBIX
dbopM TpaHCHAIMOHAIIBHOW MPECTYMHOW IEATEIHbHOCTH. B YacTHOCTH, CETEBOW MPUHIUI OpraHU3AIHNH
MPECTYMHBIX COOOIIECTB, HA KOTOPBIH oOpamatoT BHuManue O.M. bonasipesa [25] u I'.b. AxmemkaHoBa,
I''T. HlarueBa [20], He oxBarbIiBaeTcs aucnoszunuei cratbu 210 YK P® [7], Tpebyromeit noka3biBaHUs
(dhopManbHON UEPAPXUUECKON CTPYKTYPHI U €IMHOTO PYKOBOJICTBA.

OtcyrcTBue chopMupoBaBIIelicsa MPAaBONPUMEHUTENBHON MPAKTUKY I10 JeJIaM O TPaHCHAIIMOHAIbHBIX
MPECTYIUICHUSAX, KaK TIOKa3bIBa€T aHaIW3, HE CBHUIETENbCTBYeT 00 otcyrctBuu TOII B poccuiickoii
IOPUCAHKITNH, HO SIBIISIETCSI CIEICTBUEM COBOKYIMHOCTH (haKTOPOB: BBICOKOHM JATEHTHOCTH MPECTYILICHUH,
OOyCIIOBJICHHON  OTCYTCTBHEM  MpPSMBIX  TOTEpPIEBLUIMX, 3aUHTEPECOBAHHBIX B  OOpallleHuu K
MPABOOXPAHUTEIILHBIM OpraHaM; TPAaHCTPAHWUYHOTO XapaKTepa JesATEIbHOCTH, OCJOXKHSIOMEro cOop
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JIOKA3aTelIbCTB W KOOPAMHAIMIO paccleOBaHUs; HEONpeAeNEHHOCTH MPOLEeCcCyalbHOr0 craryca
JIOKA3aTeNIbCTB, MOJYYEHHBIX OT KOMIIETEHTHBIX OpPraHOB MHOCTPAHHBIX rocyaapcTB. JlaHHas cuTyanus
CO3/1aéT PUCKHU JIJIsl HAIIMOHAILHOW 0€30MacHOCTH M TPpeOyeT Kak 3aKOHOIATEIHbHOTO BMEIIATENbCTBA, TaK U
MOJEPHHU3ALMN NHCTUTYIIMOHAIBHBIX MEXAaHU3MOB COTPYIHHYECTBA.

[IpoOnema y4acTUsi HETOCYyIapCTBEHHBIX CYOBEKTOB B TpaHCHALMOHAIBHOM MPECTYMHON
JEATEIIbHOCTH, TpoaHanu3upoBaHHas B.B. Mepkymmneim [15; 18], Takxke ocraércs 3a npenenamu
JICUCTBYIOIIETO MPaBOBOIO peryiupoBaHus. YacTHbIe BOCHHBIE KOMIIAHMW U MHBIE HETOCYIapCTBEHHBIE
o0Opa3oBaHMs, NMPABOBOM CTaTyC KOTOPBIX HE MO3BOJSET OJHO3HAUYHO HIECHTU(GUIMPOBATH UX B KayecTBE
YYaCTHUKOB OPraHU30BaHHBIX IMPECTYMHBIX (OPMUPOBAHHUNA B TPAJUIIMOHHOM MOHMMAHUHU, (AKTUYCCKU
BBINANa0T U3 cdepbl YroJOBHO-IIPABOBOTO pearupoBaHus. OTCYTCTBUE B POCCUMCKOM 3aKOHO/ATEIbCTBE
WHCTUTYTA YTOJIOBHOW OTBETCTBEHHOCTH FOPUIUYCCKHX JIUI, HA 9TO 000CHOBaHHO yKka3biBaeT M.B. Ckupna
[19], co3maér nONOJHUTENBHBIE YCIOBUS AJI1 YKIOHEHUSI OT OTBETCTBEHHOCTH KOPIOPATUBHBIX CTPYKTYD,
BOBJICYEHHBIX B TPAHCHALMOHAIBHYIO MPECTYITHYIO IEATEIbHOCTD.

3apyOeKHBIN OIIBIT, MPpOaHATM3UPOBaHHBIN B paboTax O.M. bonneipeoii [25], ®.U. [llupunmkoHoBa
[23], T'.C. ®enoceera [21] u A.C. [lyabekoBa [24], moarBepxaaeT 3 (HEKTHBHOCTH MOJICTN, OCHOBAaHHON Ha
COYETAHHUH IIUPOKOTO OIPEIeICHHSI IPECTYIMHOTO 00beTUHEHM S, HE TPEOYIOIIEro T0Ka3bIBaHus (POpManbHOM
WepapXUUeCKOM  CTPYKTYpPbl,  YrOJIOBHOW  OTBETCTBEHHOCTH  IOPUAMYECKUX  JIUI,  CO3JaHUs
CHEUUATU3UPOBAHHBIX  KOOPAMHALMOHHBIX  OPraHOB U pa3BUTUS  JBYCTOPOHHUX  MEXaHU3MOB
COTPYJTHUYECTBA KaK aIbTCPHATUBHI III00ATBHBIM (hOpMAaTaM B YCIOBHSX I€OMOJIUTHICCKON HECTAOMIILHOCTH.

Jlns ycTpaHeHusi BBISBICHHBIX MPOOEIOB U TMOBBIIEHUS YPOBHS TMPaBOBOM OMNpeAenéHHOCTU
MPEACTABIISIETCS HEOOXOAMMBIM PEATH30BaTh CIEAYIOIINE MEPHI:

1. HMriieMeHTHpOBaTh KOHBEHIIMOHHBIE TOJOXKEHHS OO0 yroJlOBHOW OTBETCTBEHHOCTHU
IOPUANYECKUX JUIl B YrosioBHBIM Koaekc Poccuiickoit ®denepanuu, 4YTO IO3BOJIMT MPHUBIEKATH K
OTBETCTBEHHOCTH KOPIIOPAaTUBHBIE CTPYKTYPbI, HCIOJIb3YEMbIE TPAHCHALMOHAIBHBIMU IPECTYIHBIMU
COOOIIECTBAMU JIJISI IPUKPBITHS CBOCH JEITEILHOCTH.

2. [IpuBectn nucnozunmio crtateu 210 YK P® B cooTBercTBUE C KOHBEHLHMOHHBIM
onpe/IeJICHUEM OPraHU30BaHHOW MPECTYITHOM TPYIIIIBI, 3aKPEeNHB (DYHKIIMOHATBHBIE TTPU3HAKH MTPECTYITHOTO
co0O01IIeCTBa, BKIIOYAs MCIOIB30BAaHUE CHIIBI 3allyTUBAHUSA U HAJIM4KWe KPYrOBOW MOPYKH, YTO IO3BOJHT
0oXBaTHUTh ceTeBbie popmbl opranuzanuu TOII, He Tpedyromue GopMaTbLHOTO €AMHOTO PYKOBOJICTBA.

3. Pacimputs ocHOBaHMs KOH(MUCKAIIMM WMYIIECTBA, 3aKkperui€éHHble ctathéil 104.1 YK PO,
BKJIIOYMB MEXaHU3M KOH(HCKAIMU UMYILECTBA, MPOUCXOXKICHHUE KOTOPOTO HE MOXKET OBITh OOBSICHEHO
3aKOHHBIMHM UCTOYHUKAMHM J10X0/1a, IO AHAJIOTUH C UTATIbIHCKUM U TEPMAHCKUM OIBITOM.

4. YHupuUImpoBarh MpoIECCyalbHBIE MEXaHU3Mbl  MEXKIYHAPOJHOTO  COTPYIHUYECTBA,
YCTAaHOBUB UYETKUE KPHUTEPUM JOIMYCTUMOCTH JOKAa3aTeNIbCTB, IMOJYYEHHBIX OT KOMIETEHTHBIX OpIraHOB
WHOCTPAHHBIX TOCYIapCTB, U COKPATUB CPOKHU UCIIOJHEHHUS 3aIIPOCOB O MPABOBON TOMOIIIH.

5. PaccmoTpers  BOmpoc O CO3[laHUM  CNEHHMAIU3UPOBAHHOTO  MEXBEJIOMCTBEHHOTO
KOOPJMHAIIMOHHOTO OpraHa, o0O0JIalaloliero TMOJHOMOYHMSAMU 10 cOopy uHGOpMAINKN, KOOPAUHAIUN
CIIEICTBEHHBIX JEHCTBUI W OpraHu3aldd B3aUMOJICHCTBUS C 3apyOeKHBIMU MapTHEpaMu B cdepe
npotuBoaeicTBust TOII, ¢ yu€rom ombiTa ntamssHckoro HanmonaasHOTO yrpaBiieHus o 60proe ¢ Madueit
U TEPPOPU3MOM.

Peanuzamnust gaHHBIX TPEMTOKEHUN TO3BOJIUT OOECIeunTh OajaHC HWHTEPECOB HAIMOHAIBHOU
0€30MacCHOCTH U MEXAYHAPOIAHOTO COTPYAHUYECTBA, MOBBICUTEH (P (eKTUBHOCTH TpoTuBoaeicTBUS TOII u
YPOBEHB IIPABOBOM 3AIIMIIEHHOCTH BCEX YYACTHUKOB PACCMAaTPUBAEMBIX OTHOIICHUH.

[lepcneKTUBHBIM HamNpaBJICHUEM JAJbHEUIIMX HWCCIAEAOBAaHUN MPEACTABISIETCS CPaBHUTEIBHO-
mpaBoBOM aHanu3 S(PPEKTUBHOCTH pa3IUUYHBIX Mojene mnpotuBoaeicTBus TOIl mpuMeHUTENbHO K
POCCHUICKUM YCIIOBHUSM, a TAKKe pa3paboTKa MPpeAsIOKEeHUN 10 TapMOHHU3AIIUU 3aKOHOAaTeILCTBA TOCYIapCTB
- ysieHoB EBpasuiickoro skonomudeckoro coro3a u Coapyxecrsa HezaBucumpix ['ocygapcts B chepe 60pbObI
C TPaHCHALIMOHAJILHON OPraHU30BAHHOW MPECTYMHOCTHIO.
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BJUSHUE THO®OPMAIIMOHHBIX TEXHOJIOT U HA PEAJIN3AIIUIO ITPUHIIUIIA
COCTABATEJBHOCTH B I'PA’KJIAHCKOM ITPOLHECCE

THE IMPACT OF INFORMATION TECHNOLOGY ON THE IMPLEMENTATION OF
THE ADVERSARY PRINCIPLE IN CIVIL PROCEEDINGS

AHHOTaHHH. CraTps IIOCBAIICHA aHAJIU3y  BJIIMAHUSA I/IH(l)OpMaI_II/IOHHO-KOMMYHI/IKaI_[I/IOHHBIX
texHonoruii (MKT) Ha QyHKUMOHMpOBaHME MPHUHIMIIA COCTA3ATEIBHOCTU B IPa)KAAHCKOM IIpoIlecce Ha
KIIFOYCBLIX dTallaX CyaAOIIpOU3BOACTBA. OO0BeKT HCCICAOBAHUA — MCXAHU3M pCaiu3allii COCTA3aTCIbHOCTHU,
npeaMeT — MPOSBICHUS NMPUHIMIIA B YCIOBUAX HUGPOBU3AIMHM U NpuMeHeHus |T-pemennii; nenp —
OIIpCACIINTD 0COOEHHOCTH aJlariTaliiy IpuHOXIIa K COBPECMCHHBIM TCXHOJIOTHAM U I_II/I(1)pOBOI71 cpeac. B pa60Te
IIPUMEHEHBl KOMMYHUKATUBHASI KOHLIETILIMA [1paBa, JIOTHYECKUH, (OpMabHO-IOPUANYECKUH, CPABHUTEIBHO-
HpaBOBOﬁ n I/ICTOpI/I‘{eCKI/Iﬁ MCTOABI, HMCIIOJIB30BaH I_I_II/IpOKI/Iﬁ CIICKTp HOPMATUBHO-IIPABOBBLIX d4KTOB H
Hay4HbIX TPYAOB II0 TPAXIAHCKOMY IPOLECCY M DJIEKTPOHHOMY IpaBocynuioo. Hayuynas HoBH3Ha
3aKJII049acTCsd B BCCCTOPOHHCM aHAJIU3C TpaHC(i)OpMaL[I/II/I MCXaHHU3Ma pcajlu3alu COCTA3ATCIbHOCTU I10[]
BiausiHueM KT u B 000cHOBaHMY KOHLIETILIMY aJalITAl[MK IPUHIIMIIA K YCIOBHUAM 3JIEKTPOHHOT'O MTPaBOCYAUS
B BuJe «IuGpOBON cpeabl OBEpHs», COXPAHSAIONMIEH CYIIHOCTh MPUHIUNA, HO O00OraméHHOM
TCXHOJOTHUYCCKUMU CPECACTBAMMU. HpaKTqucxas[ 3HAYUMOCTDb pa6OTI)I MPOABIACTCA B PCKOMCHAAUAX I10
MOJACPHU3AIUHU rpaxxaaHCKoOro mponecCyalbHOTO 3aKOHOJaTCJIbCTBA, Pa3BUTHIO Cy,He6HLIX
MH(OPMALIMOHHBIX cHUCTEM U (opMupoBaHHMIO Oe3omacHOW HWHGOPMAMOHHON HMH(PACTPYKTYpHI,
HCO6XO,[[I/IMOI>'I I 3(1)(1)GKTI/IBHOI71 peam3aliui COCTA3ATCIbHOCTH B JUCTAHIIMOHHBIX U OHHaﬁH-CHeHapHHX
cynonpous3BoAcTBa. (CTpaTeruyeckue HaNpaBlIeHUS BKIIOYAOT CO3JaHUE €IUHON WH(OpPMAIMOHHOM
l'IJ'IaTCI)OpMI:I Cyaa, paClIMpCHUEC NUCTAHIIUMOHHOI'O Y4AaCTUS CTOPOH U MOBLIIMICHUC JOCTYITHOCTU ITPAaBOCYAUSA
4CPE3 DJICKTPOHHLBIC CEPBUCHI, TP COXPAHCHWUU IMPUHIIUITIOB 3aKOHHOCTHU U CIIPAaBCAJIMBOCTHU.

Abstract. This article analyzes the impact of information and communication technologies (ICT) on
the functioning of the adversarial principle in civil proceedings at key stages of legal proceedings. The object
of the study is the mechanism for implementing adversarial proceedings; the subject is the manifestation of
this principle in the context of digitalization and the application of IT solutions; the goal is to determine the
specifics of adapting this principle to modern technologies and the digital environment. The study applies the
communicative concept of law, logical, formal legal, comparative legal, and historical methods, and draws on
a wide range of legal acts and scholarly works on civil procedure and e-justice. The scientific novelty lies in
a comprehensive analysis of the transformation of the adversarial system under the influence of ICT and in
the substantiation of a concept for adapting this principle to the conditions of e-justice in the form of a "digital
trust environment” that preserves the essence of this principle but is enriched with technological tools. The
practical significance of this work is reflected in recommendations for modernizing civil procedural
legislation, developing judicial information systems, and creating a secure information infrastructure
necessary for the effective implementation of adversarial proceedings in remote and online courtroom
scenarios. Strategic directions include the creation of a unified court information platform, expanding remote
participation of parties, and increasing access to justice through electronic services, while preserving the
principles of legality and fairness.

KiaroueBbie ciioBa: COCTA3ATCIbHOCTD, TPAXKIAHCKOC IMPOLECCCYAIILHOC IIPaBo, I/IH(l)OpMaL[I/IOHHO-
KOMMYHHKAIlMOHHBIE TEXHOJOTUH, DJJEKTPOHHOE MPABOCYAHE, YAAIEHHOE YYacTHE, HIIEKTPOHHBIN
JOKYMEHTO00OpoT, ImdpoBas cpena JHAOBEpHUs, MPABOBBIE CPEICTBA pPEaTU3alldd COCTA3ATEIHHOCTH,
nH(popMannoHHas 6€30MacHOCTb.

Keywords: adversarial system, civil procedural law, information and communication technologies, e-
justice, remote participation, electronic document management, digital trust environment, legal means of
implementing adversarial system, information security.
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I'paxkpaHckoe mpolecCyalbHOE IIPaBO  YCTAHABIMBAET IIPABOBbIE HOPMBI, PETYIUPYIOLIUE
B3aMMOOTHOIIEHUS, BOZHUKAIOIINE B XOJI€ CylNeOHOro pa3zduparenbcTBa MO JAeidaM B 00JIaCTH IpaXIaHCKON
opucnpyaeHuud. CocTA3aTenbHOCTh  ABISETCA OJHUM W3 BAXKHEHIIMX IPUHLMIIOB TI'Pa)kJIaHCKOTO
IIPOLECCYabHOrO mpasa. [IpMHIMI COCTA3ATENBHOCTH 3aKPEIUIEH B COBPEMEHHOM 3aKOHOJATEIbCTBE
IIOJABJISIFOIIETO YUCIIA CTPaH, B TOM YUCiE U poccuiickoM. OH HOCUT YHUBEPCAJIBbHBIN XapakTep, ONpeaesiss
OCHOBY IIPaBOBOIO PETYIMPOBAaHMsS IPOLIECCYaIbHOM CHUCTEMBI, M PpacHpoCTpaHseTcs Ha Bce (OpMBI
CYJIOIPOM3BOJICTBA, BKJIIOUAsl T'PakJIaHCKOE, aIMMHHUCTPATUBHOE, YIOJIOBHOE, apOuTpakHoe. B HacTosmiee
BpEMs 3HAYCHHE IPUHIUIIA COCTA3ATEIbHOCTH OIIPEENSIETCA TEM, YTO JaHHBIM IPUHLUII BBICTYIIAET KaK OfHA
U3 TIABHBIX OCHOB (DPYHKIIMOHMPOBAHHUS TPABOBOTO JEMOKpaTHUECKOro rocymaapctBa. B Poccuiickoit
@denepani OH OTHOCHTCA K KOHCTUTYLIMOHHBIM IPHHLUIIAM CyAOIpPOM3BOACTBA. Hapsany ¢ mpuHOHIIOM
paBHOmpaBus OH 3akper€éH B 1. 3, cT. 123 Koncruryuuu P® [7]. IlonoxeHune o cOCTA3aTEIbHOM
rpakJIaHCKOM TIpoliecce nojaydmiio 3akperienue B cT. 12 I'TIK P® [3].

Cocrs3aTennbHOCTh  IPEAIoaraeT, 4YTo KaKIblil YYacTHUK IIpollecca peanusyeT IpaBa IIo
COOCTBEHHOMY YCMOTPEHUIO, & CTOPOHBI 3aHUMAIOT IPOTUBOOOPCTBYIOIIKE o3ULIMU. biaroxapst npuHuumy
COCTSI3aTENIFHOCTH CTOPOHBI CTAaHOBATCS OCHOBHBIMH y4YaCTHHKaMu Tmporecca. OcoOEHHOCTBIO €ro
peann3alyi B IPakJaHCKOM IIPOLIECCYAIbHOM IIPaBe SBIIAETCA TO, YTO CTOPOHBI I'PAXKAAHCKOIO Ipouecca
00J1a1at0T T0Ka3aTeIbHOM 0a30i U TOJIILKO OHM MOTYT JIOKa3aTh CBOM IIpaBa.

I'myGokue ucTOpHUYECKHE KOPHM HPOCIIEKHMBAIOTCS B 3BOJIIOLMU MPUHIUIA COCTSA3aTE€IbHOCTH.
Knaccudeckoe ero BOIUIONMIEHHE MBI HAXOIUM B JPEBHEPUMCKOM IpaBe, Ybe BIHMSHHE Ha (OPMHPOBAHUE
IIPaBOBBIX CUCTEM BCEX CTpaH HeocnopuMo. Poccus Taxke AaBHO 3HAaKOMa C COCTSA3aTENIBHBIM IIOIXOI0M B
CYZIIOIIPOU3BOJICTBE.

ITo MHEHHIO POCCUICKUX YUYEHBIX-IIPABOBEAOB COCTA3aTEIbHOCTh — OIHA U3 Haubosiee IpeBHUX HopMm
pa3pelIeHns TPaXKAaHCKO-TIPAaBOBBIX cOpoB. «CocTszarenpHas opMa pa3pemieHus: rpax1aHCKO-TIPaBOBBIX
CIIOpOB Oblja 0ObIYaeM CIABSHCKUX IJIEMEH, KOTOPBIH K MOMEHTY CAaHKLMOHUPOBAHMS €ro rocyaapcTBOM
IIepepoc B TPaULIMIO, TIOCKOJIBKY BBILLIEI 32 IPEEIIbl PETYIMPOBaHHS 001LECTBEHHBIX OTHOIIEHUN OT/IEIbHON
obmHocTu» [11, ¢ 7-8]. B ycroBusIX 3BOIIOLUM IPABOBOM CUCTEMbI U BHEIPEHUS HUPPOBBIX UHCTPYMEHTOB
BO3pacTaeT MOTPEeOHOCTh B BCECTOPOHHEM aHAJIM3€ 00eCleYeHMs] MPUHIUIA COCTA3ATEIbHOCTH, a TAKXKE B
HE00X0IMMOCTH OOHOBJIEHUS] HOPMAaTHUBHO-TIPABOBOT'O 1OJIS B IaHHOM obsacTu. HecMoTpst Ha 3HaUUTENbHbIE
JOCTUKEHHUSI B Pa3BUTHM HH(OpMalMOHHO-KOMMYHHKAMOoHHbIX TexHoioruit (MKT), nelictBytomiee
POCCHICKOE MPOLIECCYAIbHOE 3aKOHOJATENBCTBO OCTAETCS HEMOJIHBIM B BOIIPOCAX MPABOBOTO 3aKPEIIICHUS
MEXaHMU3MOB pealu3aluy [pPHUHIMIA COCTA3aTeNbHOCTH 4epe3 wucnonb3zoBanue WKT. Ilpu stom B
COBPEMEHHOW IMBWJIMCTUYECKONH MBICIH OTCYTCTBYET CHUCTEMHOE HCCIeJ0BaHHE TpaHC(hOpMalUu 3TOro
MPUHIIMIIA B KOHTEKCTE YCWJICHUS POJIM LHU(POBBIX PEUICHUH B IPaKAAaHCKOM CYJIONPOU3BOJACTBE, a TaKXKe
HE/I0CTaTOYHO U3Y4EHBI CIIOCOOBI €ro A3(PPEeKTUBHON peaan3aliy B HOBBIX YCIOBHUAX — YTO JEJIAET JaHHOE
HaIpaBJieHuE 0COOEHHO BaKHBIM U CBOEBPEMEHHBIM.

Heab padorbl — aHaIW3 BIHUAHUSA WH(POPMALMOHHO-KOMMYHUKALIMOHHBIX TEXHOJIOTUI Ha
(YHKIIMOHUPOBAaHKE MIPUHIIMIIA COCTA3ATENHOCTH Ha KIIFOYEBBIX 3TANax IPakJaHCKOTO MpoIliecca.

C yuérom ykazaHHOMU e GOPMYIHUPYIOTCS CIeAYIOIIUE 3a/1a4H:

— pacKpbITUE CYIIHOCTM M 3HAYEHHs MPHUHIMIIA COCTA3ATEIbHOCTH B paMKax TpaKIaHCKO-
IIPOLIECCYaTIbHOU CUCTEMBI;

— BOCITPOM3BE/ICHNE OCHOBHBIX 3TanoB (pOPMHUPOBAHUS JAHHOTO IPUHIUIIA B UCTOPUU POCCUIICKOTO
IPaX/1aHCKOI0 IIPOLECCYATbHOTO NPaBa;

— OmpeleNeHne OCOOCHHOCTEH MpOSIBICHUSI COCTS3aTENIbHOCTH B YCJIOBUSAX LHU(PPOBU3ALNN
npaBocyaus u pazsutus | T-perienui;

— HccreIoBaHue Coco00B afanTalyuy MPUHIIKIA COCTA3ATEIbHOCTH K HOBBIM PEANIUsM, CBSI3aHHBIM
C UCIIOJIb30BaHUEM HMH()OPMAITMOHHO-KOMMYHHUKAIIHOHHBIX TEXHOJIOTHI;

— BBISBJICHUE MPABOBBIX MHCTPYMEHTOB, OOECHEUMBAIOIIMX pPEaU3allI0 COCTA3aTEIbHOCTH B
1udpoBoi cpene;

— aHaJM3 yCIOBHH U MOpsiIKa OpraHu3aluy yIad€HHOTO yYacTHsl CTOPOH B Cy/I€OHBIX 3aCeIaHUSIX C
MPUMEHEHHEM 3JIEKTPOHHBIX TUIATHOPM.

[IpenmeToM HCCiIeNOBaHUSA BBICTYNA€T MEXAHWU3M DPEAIU3aldy NPUHLUIA COCTI3aTEIBHOCTH IIPH
pPacCMOTPEHMM Tpa)XJaHCKMX JieJ, a TaKKe€ HM3MEHEHUs B €ro NPUMEHEHUM B INEpUOA Iepexona K
JIEKTPOHHOMY IIPaBOCYAMIO.

IIpeamer Mcciie0BaHUsA: NPUHLKII COCTSI3aTEIBHOCTH KaK MPaBOBOM ()EHOMEH M OCOOEHHOCTH
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I'unore3a mcciaenoBanusi: lccienoBaHue BbIABUIAaeT TUIOTE3y O TOM, 4YTO IMPUHIUI
COCTSI3aTENIPHOCTH B TPAXKAAHCKOM Ipolriecce TpaHchopMupyercs MOJ BIMSHUEM HH(OPMALMOHHO-
KOMMYHHUKAIIHOHHBIX TEXHOJOTMA M JBWKEHHMS K JJIEKTPOHHOMY INpaBOCYAMI0. DTa TpaHchopmarus
O3HayaeT aJanTalio MeXaHu3Ma peajln3allii IPUHIUNA K YCIoBUAM IudpoBoi snoxu. [IpaBoBas cpena, B
KOTOPYIO MHTETPUPYETCS MPUHIMIT COCTA3ATEIBHOCTH, ONpenenseTcs Kak "uugposas cpena nosepus’. B
3TOHM cpelle COXpaHseTcs HOpMaTHBHAs 0a3a M CYIIHOCTh NPHHLMIA, B TO BpeMs KaK €ro MpakTHYeCcKoe
BOIUIOIIEHHUE 000TraIaeTcsl TEXHOJIOTMYECKUMU PEILIEHUSMHU, BBIOOP KOTOPBIX 3aBUCUT OT CKOPOCTH Pa3BUTHS
JIEKTPOHHOI0 NpaBocyausd. TakuM oO0pa3oM, M3MEHEHHUs OKa3bIBAlOT BIMSHHME HE Ha CaM IPUHIMIA
COCTSI3aTENIPHOCTH, a TOJBKO HA CpEACTBA €ro pealn3alu, KOTOpble 00pa3yloT IpPaBOBBIE MEPHI
(YHKLIMOHHUPOBAHUS MEXAaHNU3MA COCTA3ATEIbHOCTHU [TOCPEICTBOM aAaNTallui MH()OPMALIMOHHBIX TEXHOJIOT U
B [IPaBOCYJHH.

TeopeTnko-MeT010/10rHYEeCKAsA OCHOBA M METObI HCCJICIOBAHMSA.

B kauecTBe TEOPETHKO-METONOJIOTUYECKOW 0a3bl MCCIENOBAaHUS BBICTYNIAET KOMMYHUKAaTHUBHAs
KOHLeNIMs npaBa. B paboTe NMpUMEHSIOTCS yHHBEPCAJIbHBIC U CHELMAIM3UPOBAHHBIE METOABI HAYYHOI'O
MO3HAHUSI — JIOTHYECKUM, (HOPMAIBHO-IOPUINYECKHII, CPAaBHUTEIIBHO-IIPABOBOM, @ TAK)K€ HCTOPUUECKUH.
Jlornyeckuil moaxox mo3BoiisgeT cHOPMUPOBATH COBPEMEHHYK TPAKTOBKY MPUHLUIA COCTA3ATENbHOCTH,
000CHOBaTh €ro (yHJAaMEHTAIBHYIO 3HAaYMMOCTh M NPUCHOCOOUTH K YCIOBHAM LU(DPOBON CpEnbI.
®opMabHO-IOPUANYECKUI METOJl 3a/IeiiCTBOBaH MPU HM3yYECHUM M aHAJIM3€ HOPMATHBHO-IIPABOBBIX aKTOB.
CpaBHUTEIIBHO-NIPABOBOM  METOJ HUCHOJb3YeTCS Il I[POTUBOIOCTABIEHUS HOPM, PEryIUPYIOIIUX
peanu3aluio COCTA3aTeIbHOCTH B PA3JIMYHBIX MPABOBBIX cucTeMax. [IprMeHeHHe MCTOpUYECKOro MeTona
HaIpaBJ€HO Ha aHaJIM3 3BOJIOLNUU MEXaHW3Ma peaju3allid IPHUHLHUIIA COCTA3aTe€IbHOCTH C MOMEHTA
3apOoXKJICHHsI TPOLIECCYalIbHOTO 3aKOHOaTesIbecTBa B JlpeBHeil Pycu 10 HacTodiero BpeMeHu.

Teoperuueckuii GyHAAMEHT HCCIIEJOBAHUS COCTABISIOT HAYYHBIC JOCTHKEHHUS POCCHICKUX YYEHBIX -
IIPaBOBEJIOB, B IEPBYIO OUepeib, B cepe TEOpUH MIpaBa, TaK U B UCCIEIOBAHNY ITPUHLIMIIA COCTA3aTEIbHOCTH
U €ro NpUMEHEHUH B IpaKAaHCKOM mporiecce. OTAenbHbIE aCHEKThl MCIOJIb30BaHUS HH(DOPMALMOHHBIX
TEXHOJIOTUH B paMKaX I'pakJaHCKOI'O CYJOIPOM3BOJICTBA pACCMaTPUBAIOTCA B paboTax ydyeHbIX B 00JacTu
rpakaaHckoro mnpoiecca, Takux kak C. @. Adanacwes, A. T. bounep, B. @. bopucosa, E. I'. Komuccapoga,
T. ®. Caxnosa, M. A. ®okuna, B.B. fIpkos u ap.

Bompockl pyHKIIMOHMPOBaHUS AJMEKTPOHHOIO MPaBOCYAMS, @ TaKKE MX B3aMMOCBS3b C OCHOBaMU
IpaXJaHCKOI'0 Mpolecca HaXOJMINCh B (POKyce BHUMAHUS psijia YUEHBIX, cpeain KoTopelx — A.B. AHocOB.
«MHbOpMAIIMOHHO-TIPAaBOBBIE  BOMPOCHl  (HOPMUPOBAHHUS DJIEKTPOHHOTO MpaBocyauss B Poccuiickoi
Oenepauun» [1], C. B. BacunpkoBa «91€KTpOHHOE IPABOCYIME B HUBMIMCTHYECKOM Iipouecce» [2], . O.
Hpo3n «IIpoueccyaiibHble (OPMBI UCIIOIB30BAHMSI JIEMEHTOB HCKYCCTBEHHOTO MHTEJJIEKTa B COBPEMEHHOM
apOUTPaKHOM U IpakJaHCKoM cynompousBojactee» [4], I1. 1. Koncrantunos «BnusHue MHPOPMALMOHHBIX
TEXHOJIOTUI Ha MPUHLHUIIBI TPaKJaHCKOTO MpOLecca: CPAaBHUTEIBLHO-TIPABOBOE HCCIIE0BaHUE Ha MpUMeEpe
Poccun u @panunum» [6], FO.A. KonmropnHa «[IpuHIUIBI IUBMWIMCTUYECKOTO IpOLECCAa B CHUCTEME
anextTporHoro npasocyaus» [S], T. A. [TomsikoBa «IIpaBoBoe oGecrieueHue HHPOPMAITMOHHOMN O€30MTaCHOCTH
npu noctpoeHun HHpopmaimonHoro obmectBa B Poccum» [8], A. U. Tomak «Peanmuzanust mpuHIuna
COCTA3aTEIbHOCTH B IPa’KJAHCKOM MPOIIECCE B YCIOBUIX Pa3BUTUS HH(DOPMALIMOHHBIX TEXHOJIOTHUI [9], A.
I1. Tomuna «: uctopus, TeHaeHMH pazsutus» [10] u np.

BwMmecre ¢ TeM B 0TeuecTBEHHOM opuanyeckoil Hayke CeroiHsi OCTpO CTOUT BOIIPOC O HEOOXOAUMOCTH
KOMIUIEKCHOTO HCCIIEZIOBAHUS TOrO, KaK IPHUHIMII COCTA3AaTEIbHOCTU pEAIN3YETCS B COBPEMEHHOM
nH(pOpPMAITMOHHOM 001IeCTBE. DTO, B CBOIO OUYEpe/h, 00YCIaBIMBACT U3yUCHUS BIUSHUS HH(HOPMAIIMOHHO-
KOMMYHMKAIIMOHHBIX TEXHOJOTMI Ha NPUMEHEHUE MPHUHLIMIIA COCTSA3aTENbHOCTH B TI'PAXKIAHCKOM
CYJIONIPOU3BOJICTBE, PACKPHITh HEOOXOIUMOCTh CO3/IaHMs Oe30macHOi MH(POPMAMOHHON MIAaTHOPMBI IS
3G dEeKTUBHON peaau3alMi MEXaHW3Ma IPHHIMIA COCTA3aTENIbHOCTH, a TaKXKe paccMOTpeTh MHyTH U
BO3MOXXHOCTH aJaNTalliy TPHUHIMIA COCTSA3aTEIbHOCTH B YCIOBUAX MPUMEHEHHUS HHPOPMAIOHHO-
KOMMYHMKAI[MOHHBIX TEXHOJIOTMH [TOCPECTBOM IOSIBIICHUSI aJIbTEPHATUBHBIX TEXHOJIOTUYHBIX CPEZCTB.

Hayuynasi opurmHajabHOCTBH HCCJIEIOBAaHUS 3aKIIOYAETCS B MPOBEACHUM BCECTOPOHHEIO aHaiu3a
MEXaHU3MOB BIIMSHUS MH()OPMAIMOHHBIX TEXHOJOTMH HA pEaTM3alyi0 MPHUHLUIA COCTS3aTeIbHOCTH B
COBPEMEHHBIX MPaBOBBIX yclIoBUAX. Pabora mpeanaraeT 00OCHOBAaHHYIO TPAKTOBKY COCTSA3AaTENIbHOCTU Kak
OJIHOTO M3 KIIIOYEBBIX 3JIEMEHTOB I'PakaHCKOI'O IpOIecca, pacCMaTpUBAET TUHAMUYECKYIO IMPUPOAY €ro
NPOSIBJIICHUS. M BBIBIISCT MYTH aJanTallid 3TOTO0 MPHUHIMUMNA K MEHSIOMUMCS LU(QPOBBIM peaTusiM U
CTPEMUTEIBHOMY Pa3BUTHIO HHPOPMALMOHHO-KOMMYHUKAIIMOHHBIX TEXHOJIOTUH.

TeopeTnyeckasi WEHHOCTh PAa0OTHI 3aKIIIOYACTCS B YIIyONIEHHOM OCMBICICHHHM M PaCIIUPEHUH

79




Hayunsrit sxxypaan «lOpuandeckuii haxt www.ur-fakt.ru

HAyYHO-METOIMYECKOM 0asbl, Jiexallell B OCHOBE M3yYCHMS NMPHUHIIMIIA COCTA3ATENILHOCTU B TPAXKIaHCKOM
nporiecce. B rcciaenoBaHnu eTalbHO OXapaKTePHU30BaHbI OCOOCHHOCTH COBPEMEHHOTO HAyYHOTO BHICHHS
3TOTO MPUHIUIIA B OTE€YECTBEHHON IIMBUIIMCTUKE, YTO CO3MAET MPOYHYIO OCHOBY IS ITOCIIEAYIOUIETO aHATN3a
€ro pa3BUTHS B YCJIOBHUSX IMUPPOBU3AIMH MPABONPUMEHUTEIBHOW NMPAaKTUKU. [IpakTHueckas 3HAYUMOCTb
JccepTanui 00yCIIOBIEHA BO3MOXKHOCTBIO BHEIPEHHUS €€ BBIBOJOB M PEKOMEHIAIMI B JESTEIbHOCTD
OpPTaHOB TPABOCYAHMS, MPH pa3pabOTKe MOMPABOK B IPaXKIAHCKOE MpOIeCcCyalbHOE 3aKOHONATEIbCTBO, a
TaK)Ke B y4EOHBIH MPOIECC MO MOATOTOBKE IOPHCTOB.

JlocToBepHOCTh M OOOCHOBAaHHOCTh TIOJYYEHHBIX PE3YJIBTaTOB IOJITBEPKAACTCS MIUPOKUM
MCIOJIb30BAaHHEM HOPMATHUBHO-IIPABOBBIX AKTOB, & TAKXKE aBTOPUTETHBIX HAYYHBIX TPYIOB IO MPOOIEMATHKE
IPakIaHCKOTO MPOIECCYabHOTO TpaBa.

CTpyKTypa MarucTepckoil JuccepTalii COOTBETCTBYET YCTAHOBJICHHBIM TPEOOBAHUSAM M OTBEYAET
MOCTaBJICHHOW 1enmu M 3amadaM. OHa COCTOMT W3 BBEICHHS, IBYX IJIaB, COACPIKAIIMX MIECTh Pa3JelioB,
3aKIIIOYEHUS, @ TAK)KE CIIMCKA MCIIOB3yEeMbIX HCTOYHUKOB U JINTEPATYPHI.

Takum 00pa3om, cOCTA3ATEIBLHOCTh KaK HAyYHAss KATErOPUs U OOBEKT MCCIICAOBAHMS BKIIOYACT B
ce0st He TOJIBKO COIMAIbHOE OBITHE, BRIPAKAIOUICECS B CONIEPHIUUECTBE COIMABHBIX OOIIHOCTEH U TPYIIIL, B
KOHKYPCHIIMHA YKOHOMHUYECKUX KOPIOpAIMidi U TOJIUTUYCCKUX MMAPTHH, B CYACOHBIX CIIOpaxX U CIIOPTUBHBIX
COCTSI3aHMSIX, HO ¥ UMEET OHTOJOTMYECKYIO CYIIHOCTb, MPOSBISSCH aOCOMOTHO BO BCex (hopmax OBITHS:
(bu3nveckoii, OMOIIOTHYECKOW M COIMAIBbHOW. TeM caMbIM, COCTS3aTeIbHOCTh SIBJISCTCS BaXKHEHIINM
(aKkTOpPOM JBIKEHHSI M PA3BUTHUS KaK CAMOTO YEJIOBEKa, TaK M YeJIOBEYECKOTo OOIIECTBA B LIETIOM.

CyIlIHOCTh MPHUHIIUIA COCTSI3aTeIbHOCTH BhIPAXKaeTcs B TAKOM MOCTPOEHUU CyneOHOM MpOoIenypHl,
KOTOpOE 00€CIIeunBaeT IPU PACCMOTPEHHUH TPAKAAHCKHUX U YTOJIOBHBIX JIEJI paBHBIE BOBMOKHOCTH CTOPOH TI0
OTCTaMBAHUIO 3alUINIACMBIX HMMH WHTEepecoB. [Ipu d3TOM Cya Hazmensercs BCEMH HEOOXOTUMBIMH
MOJTHOMOYHSMH,  O0ECHEeUMBAIOIIMMI  WMEHHO TaKOW TOPSIOK  MPOIEIyphl  COOTBETCTBYIOIETO
CYIOIIPOU3BOICTBA. [IpOTHBOMONOKHOCTE (HECOBIAJICHUE) WHTEPECOB CTOPOH IMPH HX IPOIECCYaTbHOM
PaBHONPABUU 00ECIIEUNBACT COCTA3ATEIBHBIN XapaKTep UX YJacTHs B IIpoIlecce, a OT/eIeHue (pyHKIMiA cyaa
OT mpaB M OOS3aHHOCTEH NPOTUBOOOPCTBYIOIIMX YYACTHHUKOB IIpOIlecCa TapaHTHPYET 3aKOHHOCTh H
00OBEKTHUBHOCTh IIpaBoCyAMs. B Hayke pocchiickoro rpaxJIaHCKOro mporecca (eHOMEH COCTSA3aTelIbHOCTH
paccMaTpuBaeTCs C HO3MLUI BCEX CYIIECTBYIONINX B OPUANYECKOM HayKe HayYHBIX OAXO/I0B: KaK IPaBOBOM
oObIYaii, TpaBoOBasi aKCMOMa, OCHOBHOE Hadaj0 OTpacid, MEXaHU3M HCCIENOBaHUA (PaKTHUECKUX
00CTOSITENBCTB JieNla, METO/ PETYIMPOBAHHSI OTHOILIEHUH.

CraHOBNICHHS TPUHIIMIIA COCTSA3AaTEIBHOCTH B TPAXXIAHCKOM Iporiecce B Poccuu mpoucxoauino Ha
HNPOTSHKEHUH JUTUTENIbHOTO HCTOPUYECKOTO MEPHO0/Ia U €ro JMHAMUKA ONpeesisiiack CMEHOM 00I11eCTBEHHOTO
CTPOS. ¥ HBOJIIOIIUEH CHUCTEMBI TOCYapCTBEHHOTO YIIPABIECHUS B Pa3HbIE TEPUOIBI POCCHIUCKON HMCTOPHH.
MOXHO BBIJICIUTh YETHIPE OCHOBHBIX 3Tala CTAaHOBJECHUS HPUHIMIA COCTA3aTENBHOCTH TPa’KAAHCKOTO
nporecca B Poccun. OOmuM SIBIISIIOCH TO, YTO HAa BCEX ATAlax COCTIA3aTEIBHOCTh NMPHU3HABAIACH 0A30BBIM
HayajioM Tpa)KIaHCKOTO CYJONPOU3BOJACTBA, A COCTs3aTelbHas KOMMYHHUKAIMs OOBEKTHBHPOBala BCIO
JesITeTbHOCTh CTOPOH IpoIiecca o 0OpaIIeHHIo B CY/ M BEJICHHIO JIeNa B CyJIe, a TAKXKe JCATEIIbHOCTh Cyaa
M0 PYKOBOJICTBY TPaKIAHCKUM MPOIIECCOM.

Ha coBpemeHHOM »JTame OOIIECTBEHHOTO pa3BHUTHS, KOTOPBIM XapaKTEpPHU3YeTCs IEePEeX0IOM
YejoBeyecTBa K HH(GOPMAIIMOHHOMY OOIIECTBY B YCIOBHSIX HH(GOPMALMOHHOM PEBOJIONMM MPUHLUI
COCTSI3aTEIIFHOCTH TaK)Ke MCIBITHIBAET Ha ceOe BO3/EHCTBHE MHPOPMAIMOHHBIX TEXHOJIOTHUH ITOCPEICTBOM
O00BEKTUBHBIX ()aKTOPOB (0OIIECTBEHHBIE OTHOIICHHS) U CYObEKTUBHBIX (OTHOIICHHE K MPaBy CyOBEKTOB),
9TO W SBIISIETCS OCHOBOHM JUII M3MEHEHHUS MEXaHW3Ma €ro peajau3aii. B OCHOBHOM, JaHHBIC U3MEHECHUS
OKa3bIBAIOT BIHMSHHME TOJBKO Ha CPEACTBA pealM3alliy MPUHIIMIIA COCTA3aTEIbHOCTH, KOTOpbIE 00pa3yroT
MIPAaBOBBIE MEPHI €T0 MEXaHN3Ma. TTOCPEIICTBOM aJaNTalui HH)OPMAIIMOHHBIX TEXHOJIOTHIA B TIPABOCYIHH.

ApanTtupysicb K HUH()OPMAIIMOHHBIM  TEXHOJIOTHUSM,  BHEAPSIOMIUMCS  BTPaXKIAHCKOE
CYAOIPON3BOJICTBO, MPUHIIMAIT COCTSA3ATEIHHOCTA U3MEHSETCS Yepe3 MEXaHNU3M pealln3alliuy, TPOSIBIISIS ceOst
TaKkke B JUHAMHUYECKOHN CBSI3U C dTalmaMH PACCMOTPEHHS TPAKIAHCKOTO JielNa U 3aBUCHT OT BBIOPAHHBIX
MPAaBOBBIX CPEJCTB CTOPOHAMHM, YTO XapaKTEPU3YeT MX IOBEACHUE U JEITEIhHOCTh. B JaHHBIX yCIOBHSAX
MIPaBOBBIE CPEACTBA, OOpa3yloOIMe MEXaHW3M peau3alliy MPUHLUIA COCTA3AaTEIbHOCTH, COXPAHSIOTCA U
JOTIOJTHSIOTCS] TEXHUYECKAM aCTIEKTOM.

MexaHu3M peanu3allid MPUHLUIA COCTA3aTEIbHOCTH BKJIIOYAET B ce0s MOAETh KOMMYHUKAIIUU
CTOpPOH, B KOTOpOM Ha JHIIO, YYacTByIOILee B Jejie, BO3Jaraercs OOS3aHHOCTb MHCIOJb30BaTh CBOM
npolieccyaibHbIe MpaBa B COOTBETCTBUM C MX Ha3HAYCHUEM, HE JOMYCKATh 3JI0YMOTPEOICHHA, HapyIICHUH
IpaB U HHTEPECOB JIPYIHX CYOBEKTOB, OBITh AKTUBHBIMHU, TOOPOCOBECTHBIMH, MPUHUMATh OCO3HAHHBIC
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JEMCTBUS C yUETOM NPUHATHUS pUCKA HACTYIJICHUS MOCIEICTBUN.

Hcnonp3oBanne HHPOPMAIMOHHO-KOMMYHUKALMOHHBIX TEXHOJOTHI B CYIOMPOM3BOACTBE JaeT
CTOpPOHAM BO3MO>KHOCTB 10 CAMOCTOSITEIFHOMY BBIOOPY CIT0C00a KOMMYHHUKALIMU MEXKIY CO00 U CyoM, a
TaK)k€ MPaBOM H3MEHUTh CBOW BHIOOP B CiydasX HACTYIUICHHS HU(POBBIX OMIMOOK WIM TEXHUYECKUX
HEemnoiagoK. Peanm3anmuu NpUHIUNA COCTA3ATENBHOCTH B IPOLIECCE MCIOIB30BAaHHUA HH(OPMAIIMOHHO-
KOMMYHHUKAIIMOHHBIX TEXHOJIOTUH B CYIOITPOU3BOCTBE 1a€T CTOPOHAM BO3MOKHOCTB 10 CAMOCTOSATEIILHOMY
BBIOOpY CIOcO0a KOMMYHUKAIIMH MEXIY cO00i M CyZOM, a TaKKe IPaBO U3MEHUTH CBOW BBHIOOD B CIIydasx
MOSIBJICHUS TUGPOBBIX OIIMOOK WM TEXHUYECKHX MpobiieM. BpiOop v BO3I0KEHHE PUCKOB HAa CTOPOHBI
II03BOJISIET TIOCTABUTh BOIIPOC O Pa3/IeJI€HMH OTBETCTBEHHOCTH MEX/1y CTOPOHAMM U CY/I0M 32 MUHUMU3ALIHIO
PHUCKOB B IPakIaHCKOM CYJIOIIPOU3BOJICTBE.

Baxnedmumu TEHASHIMSAMU B TIPOIECCe BO3ACUCTBUS WH(DOPMANMOHHBIX TEXHOJIOTUH Ha
peaiv3allii TPHUHLKIA COCTSI3aTEIbHOCTH SIBIAIOTCS: MEpexof] CyIeOHOW CHCTeMBbl K 3JIEKTPOHHOMY
JOKYMEHTOOOOPOTY U MOSIBICHUE HOBBIX 00J1acTell B3aUMOJICHCTBUS Cy/Ia U JIUI], YYACTBYIOIIHMX B JIEJIE:

— uHpOpMAIIMOHHOE oObecrieyeHre, HaNpaBlIieHHOE Ha Iepefadyy W IoJlydeHue HHQOpMaIiu
mUGpPOBBIM  CIIOCOOOM, a TakKe B3aMMOJACHUCTBHE CyJa W yYaCTHHKOB Ha HMH(DOPMAIMOHHO-
KOMMYHHKAITMOHHOM miomaake (moprai «['ocycnyru» u nHble HH()OPMAIIMOHHBIE PECYPCHI);

— YAaJlEHHOE B3aUMOJEWCTBHE YYaCTHHKOB C CYAOM, II03BOJISIONIEE COBEPIIATH IOPUAMYECKU
3HAYUMBIC ACHCTBUSI TUCTAHIIMOHHO (AMCTAaHIMOHHOE Yy4acThe B CyAeOHOM 3aceqaHuu: MpeACTaBlICHUE
MO3ULUU U BO3MOXHOCTB €€ JI0Ka3aTh C UCMOJIb30BaHUEM UH(POPMAIIIOHHBIX TEXHOJIOTUI).

KauecTBeHHO HOBBIM (EHOMEHOM, OKAa3bIBAIOIIEM BIHUSHUE HA peaju3aldio MPUHIHUIA
COCTA3aTEIbHOCTH SIBJISIETCS MOSIBIIEHUE TaKUX MPABOBBIX CPEJCTB, KaK 10/1a4a CKa OHJIaiH, 03HaKOMJIEHHE
C MaTepuallaMy Ipa)xIaHCcKoro fena B undposoii popme u cynebHoe u3Bemienue. [lpu 3Tom ucnonbp3oBaHue
HOBBIX TEXHOJIOTUYHBIX IIPAaBOBBIX CPEACTB MEXaHH3Ma pealu3alyy IPUHIUIA COCTI3aTEIbHOCTH B
Ipa)xJIaHCKOM Ipoliecce 007aaeT KaKk HECOMHEHHBIMH MPEUMYILIECTBAMU, TaK U HECET CEPbe3HbIC PHUCKHU.
Jnst apdexTuBHON peanu3anuy MPUHIMIA COCTSI3ATEILHOCTH B HOBBIX YCIOBHUSIX HEOOXOIMMO CO3IaHUE
nH(OPMALIMOHHOTO pecypca Ha 0aze cyneOHOW miuaThopMbl, MOJYMHEHHOTO JOCTHIKEHHIO LieJel
rpaxaaHckoro mpouecca. Ha ocHoBe Takoro MHGOPMAIMOHHOTO pecypca MOXHO OYIeT OCYLIECTBISTbH
MOJTHOLIEHHOE JIOKAa3bIBAHUE B JUCTAHI[MIOHHOM CY/1€0HOM 3ace/laHuH.

BaxHbIM paBOBBIM CPEACTBOM MEXaHM3Ma pealn3aliy MPUHIUIA COCTI3aTEIbHOCTH, B YCIOBUAX
pa3BUTHs HHPOPMALMOHHBIX TEXHOJIOTUH, SBIIsSETCA AUCTAaHIIMOHHOE Cy/IeOHOE 3aceaHne C yYacTHEM B HEM
3aMHTEPECOBAaHHBIX JHI. B Hacrosiiee Bpems B LENAX MOBbIMIEHUS 3(PQPEKTUBHOCTH U JOCTYIHOCTH
IIPaBOCYAUs IO TPaKJAHCKUM JejlaM, NOMMMO BO3MOXKHOCTH IOJAa4d OTHEIbHBIX IPOLECCYAbHBIX
JIOKYMEHTOB B 3JIEKTPOHHOH (hopme, MosBUIacCh BO3MOKHOCTh JUCTAHLIIMOHHOIO Y4acTHs B IPaKIaHCKOM
npoiiecce. Bee 6onee mmpokoe NCHoab30BaHuE UPPOBBIX TEXHOIOTUI B IPaX/IaHCKOM MPOIIEcce MPUBEIO
K MAaclITaOHbIM CTPYKTYPHBIM CABHUIaM, MPOUCXOJSALIMM B TPAJWLHUOHHOM TIPaKAAHCKOM IpOIEcce IMOA
BIMSIHUEM HOBOM TexHoyorndyeckoil 0a3pl. Takum 00pa3oM, B COBPEMEHHBIX YCJIOBUAX LU(POBU3ALUSA
SBJIIETCS €IBa JIM HE EIMHCTBEHHBIM CIOCOOOM ajanTalud TPaJWLHUOHHOIO  TPa)JaHCKOIo
CYZOTIPOU3BOJICTBA K COBPEMEHHBIM YCIOBHUSIM.

Ha cerognsmHuii [eHb CJIOXKHO OLEHUTh BeCh MOTEHIHAT 3()PEKTUBHOCTU BIEKTPOHHOTO
CYAOIPOU3BOJICTBA, MOCKOJIBKY MPOUCXOAUT MPOIECC €ro aKTUBHOIO CTaHOBJIeHUs. TpeOyercs Bpems JUIs
CO3/IaHUS CHEUMAJIBbHOTO TPOrpaMMHOro oOecHedeHus, KoTopoe ObuIo Obl aZanTUPOBAHO TOA
JMCTAaHIIMOHHBIN Cy/AeOHBIN Mpolecc MO TPaKIaHCKUM JellaM, TakkKe HEOOXOJUM aHaM3 CIOXKHBILEHCS
MPaKTUKU PabOTHI CYJOB C CYLIECTBYIOIIMMU cucTtemMamu. OJHAKO yXe celyac MOXHO C YBEPEHHOCTBHIO
CKa3aTh, 4YTO BOCTPEOOBAHHOCTb M HEOOXOJUMOCTh WCIOJB30BAHUS TEXHOJOTUH B TPaKAaHCKOM
CYIOTIpOM3BOJICTBE, OeccriopHbl. BxiroueHne wux B cyAeOHbIM mpoiiecc OIaroTBOPHO BIUSET Ha
3¢ HEKTUBHOCTH MPABOCYIUS 110 TPAXKAAHCKUM JIeIaM M YIPOIIAET peaan3aluio paBa Ha oOpalieHue B Cy/I.
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OCOBEHHOCTH TUITIOJIOI'MH JINYHOCTHU ITPECTYIIHUKA, COBEPITAIOIUX
CEKCYAJIBHOE INOCATATEJBbCTBO B OTHOIIEHUN BECIIOMOIIHBIX JIUI]

FEATURES OF A TYPOLOGY OF PERSONALITY TYPOLOGY FOR OFFENDERS WHO
COMMIT SEXUAL ASSAULT AGAINST HELPLESSNESS

AHHOTaIlI/IH. B cratbe ommcaHbl IMPUYUHBI H606XOL[I/IMOCTI/I OINMUCAaHUs JIMYHOCTHU NPCCTYIIHUKA,
MNpEACTaBJICHA XAPaKTCPHUCTHUKA IPCCTYINHHUKOB, COBCPHIAIOMIUX Z[GIZCTBH?I CCKCYAJIbHOI'O XapaKTepa B
OTHOILICHHNHN 6CCHOMOH_[HLIX JIMII 110 ITPHU3HAKaMHU IIOCATAaTCIIbLCTBA, aIrpECCUBHOCTH, IMYHOCTHBIX paCCTpOfICTB,
a TaK>KXC C TOYKH 3pCHUA HO6YIH/IT CJIbHOI'0O ME€XaHu3Ma NPCCTYIMHBIX I[CflCTBHfI, a TaK)KE€ MOTHUBBI, JICKAIIIHC B
OCHOBE TaKUX JICUCTBUU.

Abstract. This article describes the reasons for the need to describe the offender's personality and
presents characteristics of offenders who commit sexual acts against helpless individuals based on the
characteristics of assault, aggressiveness, and personality disorders, as well as the underlying motives and
motivations behind their criminal actions.

KaroueBnie cioBa: MPECTYIMHUK, CEKCYAJIbHOC IOCATATCIIBCTBO, IATOJOTMYCCKUEC U3IMCHCHHA
JIMYHOCTH, JIMYHOCTDH ITPECTYITHUKOB, HGJIOCI)I/IJI, HeﬁCTBHH HAaCUJIbCTBCHHOI'O XapaKTepa.

Keywords: offender, sexual assault, pathological personality changes, offender personality, pedophile,
violent acts.

[TpecTymiieHus ceKkcyaJbHOIO XapakTepa IMpeACTaBIAI0T COOOH Cepbe3Hyl0 yrposy OOIIEeCTBY,
O0COOEHHO €CIIM OHO CBA3aHO C IOCATaTeIbCTBOM a OTHOIIEHUH OECIOMOLIHBIX JHI. B ropuaundeckoii
JUTEpAaType M HUCCIENOBaHMAX  IOCATaTENIbCTBA  CEKCYaJlbHOTO — XapakTepa IMPOTHB  I1OJIOBOH
HENPUKOCHOBEHHOCTH U TIOJOBOM CBOOOABI HMHTEPECOBAIM MHOTHMX aBTOPOB C NPAKTHYECKON H
TEOPETUYECKOW TOUYKHM 3pEHHUs. 3a MOCIEAHEE NECATHIIETHE KOJINYECTBO MPECTYIUIEHUH CEKCYaJbHOTO
XapakTepa B OTHOLIEHUH OECHOMOIIHBIX JIUI] CYIIECTBEHHO BO3pPOCIIO: COIJIACHO JaHHBIX MHHHCTEpCTBA
Buytpennux aen Poccuu B 2025 rony 3adukcupoBano 3446 ciyyaeB HAaCUIIUS U MTOKYIICHUS HA HACHIIUE, YTO
Ha 11% Oobire, yem 3a ananornyHbiid nepuo 2024 roga. [lpu 3ToM coBpeMeHHBIE YUeHbIE YKa3bIBalOT Ha
JATEHTHBIN XapaKTep TaKUX MPECTYIUIEHU: Ha 1 pacKpbITOE IPECTYIVIEHUE IPUXOIUTCS 8 HEPACKPBITHIX [4].

CornacHo uccienoBanuto, nposeraeHHoro M.B. I'ycaposoii B 2023 rony 60% mnpectynieHuii B
OTHOIICHUM OECIIOMOIIHBIX JIMI COBEPILIAIOTCS MpEecTyMHUKaMH B Bo3pacte oT 18 1o 29 gner;
HECOBEPIICHHOJIETHHUE PECTYITHUKH COCTABIAIOT OT 5% 110 9% OT 00111ero yKciia NpecTynHUKOB, Jinia oT 30
u 6onee net — 30%, W3 HUX KEHIIMH, COBEPIIUBIINX MPECTYIIEHHUs MOA0OHOTO Xapakrepa He 6omee 1% 1,
c. 95].

XapakTepucTUKa JUYHOCTH MPECTYIHUKA B KPUMUHOJIOTUH CEKCYAJIbHBIX MOCSTaTENbCTB SBIISAETCS
BaXHBIM 3JIEMEHTOM, OOecrneuyMBarollMM IOHMMaHUuE MpecTynHoro mnoBefeHus. CoBpeMeHHBIMU
HCCIJIEI0BATENSIMU YCTAHOBJIEHO, UTO CYLECTBYET B3aUMOCBS3b MEXKy IPECTYIUIECHUSIMHU, COBEPILIEHHBIMU Ha
CEKCyaJIbHOM MoyuBe U crenupuIecKUMU 0COOEHHOCTSAMHU MPECTYITHHUKA.

Boigenstorcs 71Be KaTeropuM MPECTYIHUKOB, COBEPILIAIONIUX CEKCYaJbHOE IOCAraTeIbCTBO B
OTHOLICHUH OECITOMOIIHBIX JIUII:

1) mpecTynmHUKH € MATaJOTHYECKUMH H3MEHEHUSIMH JIMYHOCTH, UMEIoIIne (U3MOJIOTHYECKUE U
IICUXOJIOTMYECKHE OTKIOHEHUS;

2) nuua, y KOTOPBIX HET HUKAKHUX CYIIECTBEHHBIX OTKJIOHEHUH.

HccnenoBanuss JMYHOCTH — NIPECTYNHUKOB, COBEPIIAIOIIMX IPECTYIUIEHUS B  OTHOIIEHHUHU
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OECIOMOIIHBIX JIMI, TPOBEICHHBIE CEKCOMATOJIOTaMH, CHEeUHATUCTaMH B 00JacTH BHKTHMOJIOTHUH,
MICUIXOJIOTUH, TICHXHATPHH JCTA0T MO3BOJSIOT YTBEPXKIATh, YTO OKOJO TIOJOBHUHBI OCYKACHHBIX 3a
CeKCYaJIbHbIE TMPECTYIJICHUS HMEIOT JIETKYI0 CTeNeHb JeOUJIBbHOCTH, Hporpeccupylomiee ciaboymue,
MICUXOIMATUYECKUE YePThI XapaKTepa, TAK)KE CPEIM HUX €CTh JIHIIA, CTPAIAIONINE IPYTUMHU PACCTPONCTBAMMU:
mu30(peHns, MCUXOMATUsl, AIKOTOJIM3M M japyroe. OnHako, 3HAYUTENbHAs YacTh JIML, COBEPIIMBLIMX
CEKCYaJIbHOE TIOCATATEIbCTBO B OTHOIICHHH OECIIOMOIIHBIX JIMII C BUIY, SBIISIOTCS BIIOJIHE HOPMAJIbHBIMU,
MCTIOJIB3YIOUINE B LIEJSIX HACKIINS 3aBUCHMOCTD OECIIOMOIIIHBIX JIHII, IETCKYIO OCIYIIHOCTh U JOBEPYHBOCTD
[1].

JIMYHOCTh ~ TPECTYMHHUKOB, COBEPUIAIONIMX  CEKCyaJIbHOE  IOCSATaTeNbCTBO B OTHOLICHUU
OCCIIOMOIIHBIX  JIMI[,  XapaKTepH3yeTcsi  MOTPEOHOCTHIO  JIOMHHUPOBAHHS,  CaMOYTBEPIKICHUS,
caMooIIpaB/ianusl, arpeccued. Takue 101 BOCIIPUHUMAIOT OKPY)KAIOIIUI MU KaK BpaxIeOHYIO Cpeay, IS
HUX HACHWIIHE SBIISIETCS CIOCOOOM OOpBOBI, HAINPABICHHOCTh Ha BO3ME3JME, CTPEMJICHHM HANacTh |
HaBPEIHUTh. 3a4acTylO KEPTBAMH CTAHOBSTCS MaJOJIETHUE U JIMIA, UMEIOLINEe BHYTPEHHHE KOH(MIMKTaMHU,
BO3PACTHBIC OCOOCHHOCTH, KOMILICKCHI.

R.Lesniak, E.Lesniak moapa3nmenser BceXx NPECTYHNHHKOB, COBEPIIAIOMIMX CEKCyallbHBIC
MOCATAaTe]IbCTBA B OTHOIICHHM OCCIIOMOIIHBIX JIMI] Ha JiBa THUIA: arpeCCUBHBIX M HEarpeCcCHBHBIX.
ATPECCHBHBIN THIT MIPECTYITHUKOB YaIlle BCErO SBISIOTCS MOJIOABIMH JIIOABMH, ACHCTBUS KOTOPBIX UMEIOT
MUMITYJIbCUBHBIN XapaKTep, OHU COBEPIIAIOT MPECTYIICHUS ¢ 0CO00M HKECTOKOCTHIO U IIMHUYHOCTBIO, Yalle B
HOYHOE BpeMs. [IpecTynmHuKH, COOTBETCTBYIOIIME HEATPECCUBHOMY THITY B CBOEM OOJIBIITMHCTBE SIBIISIOTCS
neopuIaMu, 3a4acTyIO - AIKOTOJIMKaMU, COBEPIIAIOT MPECTYIUICHUS B IHEBHOE BPEMSI.

JleWicTBUSL HACHJIBCTBEHHOTO XapakKTepa, MOTUBOM KOTOPBIX SIBIISIETCS CaMOYTBEPKICHHUE SIBISECTCS
CBOWCTBEHHOM JJISi IPECTYITHUKOB, KOTOPHIM B JIETCKOM BO3PacTe ObUIM BBIHYXJICHBI IMPHCIIOCA0INBATHCS
BBUJy JIOMHHUPOBaHHUS B ceMbe MaTepu. [IpuumHa CEKCyalIbHBIX IOCSTaTENbCTB JJISi TaKUX KaTeropuit
MPECTYITHUKOB CBsI3aHA HE C YJOBJICTBOPEHUEM CEKCYalbHBIX MOTPEOHOCTEH, a C IOJYYCHUEM MOPATBHOTO
YIIOBJIETBOPEHHSI OT JOMUHUPOBAHHS HAJI KEPTBOU.

[TpUyrHON pEryJATUBHBIX MEXAaHH3MOB COBEPIICHUS TPECTYIUICHUH CEKCyallbHOI'O XapakTepa B
OTHOIICHUH OECIIOMOIIHBIX JIMI[ SIBIISIETCSI CEKCyallbHbIe HapYIIEHHUs, OOYCIIOBJIECHHBIC JIHYHOCTHBIMHU,
CeMEHHBIMHU, TNCUXMUYECKUMH (akTopaMu. K JHYHOCTHBIM (akTopaM cieqyeT OTHECTU: HapylleHHe
CEKCYAIbHOW ayTOWHTE(PHKAIMK, MONATINBOCTh M 3aTOPMOXKEHHOCTh, IICHXOJIOTHUECKHE IaTOJIOTHH,
3aKOMIUIEKCOBAHHOCTb, HEBPOTHYECKAs JINYHOCTD.

Psin mccnenoBareneill yTBep)KAAIOT, YTO B OCHOBE METO(PHINH JISKUT TICHXONATOIOTHS, 3a03/1aJIast
CeKCyallbHasi MHMLIMALMS, TOHEHHUS CO CTOPOHBI CBEPCTHHKOB, NMCHUXOCEKCyalbHasi TPaBMa, PErpeccHUBHAs
CeKCyalbHasi Mopayb. Jlpyrue aBTOpY VYTBEpPXKITAIOT, YTO MeAO(WIHS KpPOETCsS B  alKOTOJU3ME,
HeOJIaromnoIy4nu, CeKCyaIbHONU HE3penoCcTH, (oOUsX.

W.Radeski xapakTepu3yeT TMpEeCTyMHUKOB, COBEPIIAIOIINX CEKCyadbHOE TOCITAaTeNbCTBO B
OTHOIIEHUU OECIIOMOIIHBIX JIUII IO MATH TUIIAM.

[lepBoMy THITY COOTBETCTBYIOT AEHCTBHS INMEAOMWIBHOTO XapaKTepa, COBEPUICHHBIE MOJIOBIMU
JIOAbMHU, HE MMEIOUIMMHU CEKCYalbHBIX OTKJIOHEHUH, COBEpPILICHHBIE O] BIMSHUEM AJIKOTOJs, JUYHOCTh
TaKUX MPECTYITHUKOB SIBIISICTCS] IPUMHTHBHOM.

Bropomy THITY IpeCTYITHUKOB, COBEPIIAIONIUX MPECTYIIICHUS CEKCYaIbHOTO XapaKTepa B OTHOLICHUN
ONMM3KHUX POJICTBEHHHKOB, BO3MOXKHO HA TIOYBE XPOHHUYECKOTO AKOTOJIN3MA, TAK)KE B OTOM CIIydae WMEeT
MECTO MPUMHUTUBHAS JINYHOCTh MPECTYITHHKA.

TpeTbeMy THITY COOTBETCTBYIOT 3pEIIbIe WIIH MOJIOABIE IPECTYMTHUKN - MY>KYHHBI COKUTETHCTBYIOIINE
C IEBYLIKaMH TPUHA/IATH — YEThIPHAIIATH JIET, KOTOPhIe Ha TaKWe OTHOLICHHUS COTJIACHBI.

YeTBepTOMY THITY TPECTYIHHKOB, COOTBETCTBYIOT TOMOCEKCYAIUCTHI U TIETO(HIIBI, COBEPIIAIOIINE
MPECTYIUICHUs Ha IEBUAHTHOW OCHOBE.

[TaTeIii THIT - 7TUIIA, BO3pAacToM OoJiee MECTUIECITH JIET, MMEIONINE OTKIOHEHUS Ha ()OHE TpaBM
TOJIOBHOTO  MO3Ta, OSMOIMOHAIBHOW HEYCTOMYMBOCTH, HWH(EKIHMHA, HWHTOKCUKAIMH, apPeKTUBHON
JabuIIbHOCTH [4].

J1s mpecTyIMHUKOB, COBEPIIAIONINX CEKCYaTbHOE MOCATATEIICTBO B OTHOLICHUN OECITIOMOIIHBIX JIULL
XapaKTepHO TMPOSBICHHE WHAWBHIYAIbHBIX CBOWCTB JIMYHOCTH, OTPaXAMOIIUXCSI B OOCTOSTEIHCTBAX
CEKCYAJIbHOTO XapakTepa, HaXOXKACHUE B YCIOBUSAX MEXKIMYHOCTHOTO KOH(QIIMKTA, CONPOBOXKIAIOIIUXCS
JeWCTBUSIMU, CBSA3aHHBIMU C COKPBITHEM CIIE/I0B MPECTYIUICHHUS ¢ TPUMEHEHHEM IIaHTaxa.

Campblif paclpOCTpaHEHHBIM THIT CEPUUHBIX MET0PUIOB — TEAOPHI-TEAOHUCT, COBEPIIAIOIIHMA
HACHJILCTBEHHBIE JEHCTBUS 110 MPUYMHE TOTO, YTO CaM IPOIIECC JOCTABIISET EMY MOJIOBOE YJOBICTBOPEHUE.
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Takue NpecTynmHUKHM 3aMaHUBAIOT HECOBEPILIEHHOJIETHUX B YKPOMHBIE MECTa, IOJ BHJIOM OKa3aHUS UM
MTOMOIIH, TUOO NEWCTBUI B MHTEPECAX CaMHUX JKEPTB, UTO YKa3bIBA€T HA MMOJATOTOBKY MpECTyIUIeHn. Bribop
MeCTa COBEPLICHHS MTPECTYIUICHUS YaCTO OCYLIECTBISETCS MO TEPPUTOPUATBHOMY MTPU3HAKY: JINOO OOJIBIION
yIaJIEHHOCTH OT MECTa MPOKUBAHUS KEPTBBI, 100 psagoM. [1o crernenu BbIOOpa MecTa MpecTyIIeHUs, TUIa
COBEpLIAIOIINE  JICHCTBHSI  CEKCYyaJbHOTO  XapakTepa B  OTHOIIEHHUH  OCCIIOMOIIHON  KEPTBBI
KJIaCCU(UIUPYIOTCS CIIETYIOIUM 00pa3oMm:

- PSI0M C MECTOM NPOKUBAHMSI IPECTYITHUKA,

- Ha 00JIBIIOM YJAJIEHUU OT MECTa KUTEJIbCTBA, CITPYNIUPOBAHHBIX 10 ONpPEIEICHHBIM IPU3HAKAM,

- TEPPUTOPUS COBEPLICHHS MTPECTYIUICHUI XapaKTepU3yeTcst OOJIBIINM pazopocoMm.

[lenodun — U110, UCHBITHIBAIOIIEE CEKCYaJbHOE BJICYEHHUE K JIETSAM 10 MyOepTaTHOTO UM PaHEHero
ny0epTaTHOTO BO3pacTa. BrIIEnsIoT cnenyromue BUabl nea0(uios.

[lenoun — THpaH, ANS TaKOro IMpPECTyMHHKA JCHCTBHS CEKCyaJbHOTO XapakTepa C
HECOBEPLICHHOJIETHUMH TpaXJaHAMHU SBISIOTCA JCWCTBHEM CaMOYTBEp)KIEHHS, JOKa3aTelbcTBa cebe
MIOJIOBOM CHJIBI U COCTOSATENBHOCTU. OHU NOJIY4arOT yJIOBOJIbCTBUE OT YHUKEHUS HECOBEPIICHHOJETHUX,
OLLYILIEHUS] CBOEW BJIACTH U NPEBOCXOJICTBA B CUIIE.

[lenodun — coxkurenb — Hambosee pacHpoCTpaHEHHas KaTeropusi neao(uiioB, OHH COBEPIIAOT
JEeWCTBUSI HACUIILCTBEHHOTO XapaKTepa C IETbMH COXXHUTEIS UM COKUTEIBHUIIB, JIN00 peOeHKa, B3STOrO Ha
ycbiHoBIeHUE. [lenodui, ucnonb3ys 3aBUCHMOE MOJNOKEHHE MaTepu peOeHKa, MOJIydatoT yIOBOJIbCTBUE OT
0eCIOMOIIIHOCTH >KE€PTBHI, MPOSBISIET B OTHOIIEHUH HETO arpecCHIO U KEeCTOKOCTh. [leqouibl Takke MOTyT
COBEpIIATh JIEUCTBHS CEKCYyaJbHOIO XapaKTepa B OTHOUIEHUHM JOYEpEil, TaKue CUTyallud BO3MOKHBI B
HEeO0JIaroMmoJIyIHbIX, MAIOOOECIIEYCHHBIX CEMBSIX, TJIC OTIIBI SBISIOTCS O€3pa00THBIMU, MBIOINUMU [2].

K noOyaurensHbIM MEXaHU3MaM I IPECTYITHUKOB, COBEPIIAIOIINX CEKCYalbHOE MOCATaTEeIbCTBO B
OTHOIIEHUN OECTIOMOIIHBIX JIULI, OTHOCSITCS CIEAYIOLIHE:

- HaCWJIbCTBEHHBIE IEUCTBUS B LENSIX C IEJIBI0 YIOBIETBOPEHHSI CEKCYaIbHBIX MOTPEOHOCTEHH,

- IOTPEOHOCTH B YJIOBJIIETBOPEHUHN CEKCYaJIbHBIX U3BPAICHUH,

- MCIOJIb30BaHUE HECOBEPLICHHOJIETHUX JUIsl HE3aKOHHOW HaXKMBBI: MPOCTUTYLMH, CBOJHUYECTBA,
nopHorpaguu.

[To npusHakamM nNOOYIUTETBHOIO MEXaHU3Ma  BBIICNAIOTCA  CJIENYIOIUME  MPECTYIMHHUKOB,
COBEPUIAIOIINX CEKCYaJIbHOE MOCITaTeNbCTBO B OTHOIIEHUH OECTIOMOIIHBIX:

- HeKpo(UJIBl M MaHbIKM — YOMHIIBI, JJII KOTOPHIX CBOWCTBEHHA IOBBIIIEHHAs arpecCUBHOCTD,
CKJIOHHOCTb K IPECTYIJIEHUSIM CEKCYaJIbHOT'O XapaKTepa, COBEPILIAIOLINE MTPECTYIIHBIE IEIHNUS C HEKOTOPOH
NEPUOJUYHOCTHIO,

- MPECTYIHUKH, COBEpIIAIONIME MPECTYIJICHUE Ha KOPBICTHOW IIOYBE, OHM MOTYT 3aCTaBUTh
HECOBEPIICHHOJIETHUX CHUMAThCS B TOpHOTrpad Uy, 3aHUMAThCs IPOCTUTYLIMEH, apalIeIbHO YIOBJIETBOPSISA
CBOM M3BpALLEHHBIE CEKCYaJIbHbIE MOTPEOHOCTH,

- TPECTUKHO- CEKCYaJbHBI THUII COBEpIIAECT JEHUCTBUS PA3BPATHOTO XapakTepa C IENbIO
CaMOYTBEP KICHUS U 3aBO€BAHUS aBTOPUTETA HEKOTOPOM TPYIIIIbI JIUII,

- 3JI0CTHO-CEKCYaJIbHBII THI — COBEpIICHHUE JIEHCTBUN HACWJIBCTBEHHOI'O XapakTepa IO NpUYHHE
MECTH WU U3 XYJIUTAaHCKUX MOOYXACHUMH,

- IEBUAHTHO-CEKCYaJIbHBIN TUII — IPECTYIHUKH, UMEIOILNE BBIPAKEHHYIO CKIIOHHOCTD K CEKCYaJIbHBIM
U3BPALICHUSIM, K KOTOPBIM MOT'YT OTHOCHUTBCS SKCTUOMIIMOHU3M, TOMOCEKCYaIN3M, Me10puIns,

- MHLECTYO3HBIHN THUIT — )KEPTBOIO TAKOT'O MPECTYIMHUKA SBIISETCS KPOBHBIN POJACTBEHHHUK — PEOEHOK,
B OTHOIIEHHH KOTOPOTO MOT'YT COBEpIIATHCS JEHCTBUS CEKCYaTbHOTO XapaKTepa.

CratucTuyeckue JaHHbIE O COBEPUICHHBIX NPECTYIJIEHUSAX CEKCYalIbHOI'O XapaKTepa B OTHOLLEHUH
0€CIIOMOIIHBIX JIUI] TO3BOJIAIOT CAENIaTh BBIBOI, UTO:

- J10J1 TIPECTYIUIEHUH, TAKOr0 XapaKkTepa B COCTaBe TPYIIIBI cocTaBisieT He Oonee 3-9% ot obuiero
KOJIMYECTBA;

- 110 IPeABapUTEIBLHOMY CroBopy — OT 9 1o 12% npectyruienui,

- B COCTaBe OpPraHU30BaHHOM MPECTYMHON IrpynnupoBKU — okojo 0,1%,

- 0k0J10 70% TPEeCTYNMHUKOB HE UMEIOT MOCTOSTHHOTO JI0X0/1a,

- OKOJIO MTOJIOBUHBI IPECTYITHUKOB B MOMEHT COBEPILICHHUSI IPECTYIICHUH HAXOJWINCh IO ACHCTBUEM
QJIKOTOJIS1 WJIM 3alIPEIICHHBIX BEUIECTB,

- ICUXUYECKUE aHOMAJIUU NPUCYTCTBYIOT y 50% NpecTyNHUKOB,

- B PEIIMMOCTH Ha MPECTYIJIEHHE MOTYT OTCYTCTBOBAaTh CEKCyaJIbHbIE MOTHUBHI [4].

Takum o00pa3oM, oOmMHMCaHHE JHUYHOCTH NPECTYINHHKA SIBISETCS BaKHOM KPUMHHOJIOTHYECKOMN
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XapaKTEPUCTUKOM, MO3BOJIIOLIEH ITOHATH MPUPOAY NPECTYyNHBIX nercTBui. [IpoBeneHHOEe uccnenoBanue
[I0Ka3aJ10, 4YTO B OCHOBE IPECTYIUIEHUH CEKCYyaJbHOI'O XapaKTepa B OTHOUIEHUH OECHOMOIIHBIX JIHUI[ MOTYT
JIe)KaThb MOTHUBBI PA3HOI'O Xapakrepa.
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NPUHLUI IOJIEP)KAHMS JOBEPHS IPAXKIAH K JEACTBUAM FOCYJAPCTBA KAK
OJIHA U3 OCHOB ®YHKLIIMOHUPOBAHMUSI CYJEBHOI1 BJACTHU

MAINTAINING CITIZENS’ TRUST IN STATE ACTION AS A FOUNDATION OF THE
JUDICIARY

AHHOTanusdA. B n1aHHOW CcTaThbe PacKpbhIBACTCS IOPUAUYECKOE COAEPKAHME MPUHIIUIIA MTOAAEPKAHUS
AOBCPUS I'PAKAAH K 3aKOHY U HeﬁCTBHHM rocyaapcraa. Taxxke BBIACIIAIIOTCA UCThIPC YCJIOBUSA, IIPHU KOTOPBIX
cyneOHas 3amuTa JoBepHs MpeacTaBisieTcss obocHoBaHHOU. Wccnenyrorcs no3unuu KoHCTUTYIIHOHHOTO
Cyna Poccuiickoit ®@enepauuu 1o BoIpocaM J0Bepus IpaxiaH. PackpbiBaeTcsi aclekT, CBSI3aHHBIA C
CYJIEHCKOM 3THUKOW U OPraHU3alMOHHBIC YCIOBHS IPABOCYAMS.

Abstract. This article explores the legal meaning of the principle of citizens' trust in the law and state
actions. It outlines four conditions for justified judicial protection of this trust, examines the positions of the
Constitutional Court of the Russian Federation, and discusses judicial ethics and the organizational conditions
of justice.

KiamoudeBble ciioBa: cyne6Haﬂ 3aluTa, JOBEpPHUEC K 3aKOHY, IPABOMCPHBIC OXHUJIAHUA, Cy,He6Ha}I
IIPaKTHKA, CyJEHCKasl THKA.

Keywords: judicial protection, trust in the law, legitimate expectations, judicial practice, judicial
ethics.

Konctutynusa Poccuiickoit denepainuym He Ha3bIBA€T MPUHILMI MOAJICPKAHUS AOBEPUS TPaXIaH K
3aKOHY M JEHCTBUSAM TOCyJapcTBa OTIEIbHOW HOpMOU-ipuHIMNIOM. Ero HOpMaTuBHast OCHOBa 00pazyeTcs
B3aUMOCBS3BI0 TOJIO)KEHUM O TMPaBOBOM TOCYIapCTBE, NPHOPUTETE TpaB U CBOOOJ, pPaBEHCTBE,
HEMOCPeICTBEHHOM JIeiiCTBUH TIpaB, cyAeOHOM 3amuTe U He3aBUcHMOCTH cyaa (cT. 1, 2, 18, 19, 46, 120).}
[Tocne xoHcTUTynMOHHOM pedopmbl 2020 1. AONMOJHUTENbHOE 3HAaueHHWE npuodpena craths 75.1,
3aKpeTuBIlIasl B3aMMHOE IOBEPHE TOCYAapCTBa U 00IIeCTBAa KaKk KOHCTUTYIIMOHHYIO IIeHHOCTh. O/IHaKO caMo
1o cede MOosIBJICHUE ITOW POPMYIIBI HE YCTPAHHIIO MTOTPEOHOCTH B CYJIeOHOM KOHKPETU3AIMH: IOPUIUIECKUE
MOCNEACTBUS JOBEpUsl TO-TIPEKHEMY BBISBISIIOTCS uepe3 TpeOOBaHUS MPABOBOM ONPEAETICHHOCTH,
COpPa3MEPHOCTU U JOOPOCOBECTHOCTH MyOJIUYHOM BIIACTH.

WcxonHol nmsi coBpeMeHHOW mpakTuku octaetrcs no3unus Koncturyuuonnoro Cyna Poccuiickoit
®denepanun, nnoxeHHas B noctaHoBiaeHu oT 24 mas 2001 r. Ne 8-I1. Cyx cBsizan noBepue ¢ pa3ymHOU
CTaOUIIBHOCTHIO PETYIMPOBAHMUS, 3aPETOM MPOU3BOJIHLHOTO U3MEHEHHUS PaHEe YCTAHOBJICHHBIX YCIOBUU H,
TIPY HEOOXOIMMOCTH, C TIPEIOCTABIICHHEM MIEPEX0HOTO MepHoia’. ITa TO3HIHS He 03HAYaeT KOHCEPBAINH
3akoHOoAarenbcTBA. OHa TpebyeT, dYTOOBI YXYAIIAMOIIee TMOJOXKEHUEe JHIa PEeryJIdpOBaHHUE HMEIO
KOHCTUTYITMOHHO OTPaBIaHHYIO I1€J1b, BBOJMIIOCH MPEJICKA3yEMBbIM CIIOCOOOM M YYUTHIBAJIO YK€ BOZHUKIITHE
npaBooTHoleHus. B moctanoBnenuu ot 9 oktsaops 2025 1. Ne 33-I1 oTcyTcTBHE TIEpPEXOTHOTO MEXaHH3Ma
BHOBB CTAJIO TPEIMETOM KOHCTUTYIHOHHOH omernkn°. Clie0BaTeIbHO, TIEPEXOIHbII epHO BEICTYIAET HE
TEXHUYECKOH JIbIOTOM, a OJTHUM H3 CIIOCOOOB COTTIACOBAHMSI 3aKOHOAATENFHON TUCKPEINH C IIPABOMEPHBIMH
OKHUJIAHUSIMH TPAXKIaH.

AKTyanbHast MPAaKTHKa MOKA3bIBAET, YTO TOT K€ MOAXO0/ IPUMEHSETCS U 3a MPEeIaMH KIaCCHUYECKUX

! Koncrurynus Poccuiickoit desiepaiuu: npuHsaTa BCEHAPOIHBIM rofocoanueM 12 nexabpst 1993 r. (¢ usMeHeHHAMH, 0J0GPEHHBIMU B XOJI€ 0OIEPOCCUHCKOrO
ronocoBanus | uronst 2020 r.) // OdurpanbHblil HHTEPHET-MOPTANT PABOBOH HHPOPMALIUH. .

2 TTocranosienue Koncruryuuonnoro Cyna Poccuiickoit ®enepanuu ot 24 mas 2001 r. Ne 8-I1 / Cobpanue 3akoHoxatenscTsa Poccuiickoit deneparuu. 2001, Ne
22.Cr. 2276
® MMocranosnenue Koncrurynuonnoro Cyna Poccuiickoit ®enepamuu ot 9 oxtsabpst 2025 r. Ne 33-I1 // OpuuuanbHblil MHTEpHET-IOPTaN NPaBOBOi HH(MOPMALUH.
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coluanbHbIX criopoB. B nocranosnenun ot 14 anpenst 2026 r. Ne 24-11 Koncrutyunonnsiii Cyn Poccuiickoit
®enepanuy pasrpaHUYMI MOMEHT BO3HUKHOBEHUS O0S3aHHOCTU YIUIATUTh LITpad MO JOTOBOPY ydacTus B
JI0JIEBOM CTPOMTEIBCTBE U MOMEHT CYAEOHOr0 paccMOTpeHHs TpeboBaHus. HoBbIHM, MeHee OaronpusTHBIN
HOPSAA0K MCUUCIIECHHUS] CAaHKLUUM HE MOI IPUMEHSThCA TOJBKO HMOTOMY, YTO CIOp pa3peluancs yxe Mocie
M3MEHEHHS 3aKOHA; CyIbl JOJDKHBI ObUTM YYUTHIBATh COJAEP)KaHUE 0053aTeNbCTBA, MOBEACHUE CTOPOH U
BO3MOJKHOE 3710yToTpebdnenue npasom?. JIjis uccreayemMoit TeMbl BakeH caM CHOCO0 paccysKIeHHUs: 3aIuTa
JIOBEpUS OCYLIECTBIIAECTCS HE IIyTEM MEXAHUYECKOTO COXPAHEHUs CTapO HOPMBI, a IIOCPEACTBOM IIPOBEPKU
TOr0, Ha KaKOM IyOJIMYHO PU3HAHHOM OCHOBAHUM BO3HUKJIO OKMJAHME JIMIIA U HACKOJIBKO OIIPABJIAHO €ro
PETPOCHEKTUBHOE Pa3pyLICHHUE.

[TpaBomMepHOE OXHaHuEe HEOOXOAUMO OTJIMYATh OT CYOBEKTHBHOM HAJEXk /bl Ha BBITOJHBIA MCXO/.
[To MoeMy MHEHHIO, €ro cyaeOHasl 3alUTa MPEAIIOIaraéT COBOKYITHOCTb YCIOBUI: OKHIaHUE OCHOBAHO Ha
JeUCTBYIOLIEH HOpME, MHAMBUIyaIbHOM aKTe JINOO 10CTaTOYHO YCTOMYMBOM O(QUIIMATIBHON NPAKTHKE; JTULIO0
IEeNUCTBOBAJIO JOOPOCOBECTHO U HE CO3/1AJI0 OCHOBAHUE OXKUAAHUS 0OMaHOM; MTO3ULUS TOCYJapCTBA PEAIBHO
MIOBJIMSJIa HA €ro IMOBEIECHUE; COXPAHEHHE OKUAAHUS COBMECTUMO C NpaBaMH JIPYTUX JHIl U 3HAYMMBIM
myOJIMYHBIM HHTEpecoM. Tako# MoIX0/1 COOTBETCTBYET BBIBOIAM OTEUECTBEHHOM TIOKTPUHBI O CBSI3H IOBEPHUS
C IIPaBOBOM OIPENEICHHOCTBIO U 3aIUTON 3aKOHHBIX 0’KHJAHUI. DTH YCJIOBUS HE NO3BOJIAIOT IIPEBpAILATh
IIPUHLIMII JOBEPUS B YHUBEPCAJIbHBIN J10BOJI IPOTUB JHOOOr0 pelIeHUs TOCY1apCTBa.

Bocnpusitue cyneOHo BiIacTu 3aBUCUT HAIPSIMYIO OT BUAMMOM OGecripuctpactHocTH cyaa. Koxeke
CY/IEHCKOM 3THKH CBA3BIBACT COOIIIOCHUE TPOPECCHOHATIBHBIX CTAHIAPTOB C YKPEIICHHEM OOIIECTBEHHOT'O
noBepus °. JIus ydacTHHMKA IIPOLIECCA CYIIECTBEHHBI OJMHAKOBAas JMCTAHIMUSA CyAbU MO OTHONIEHHIO K
CTOpPOHAM, KOPpPEKTHOE OOLIeHHE, OTCYTCTBHE KOH(IMKTa HHTEPECOB U HAJJIEKAIlee BHECIYKEOHOE
NoBeJeHHEe. DTU TpeOOBaHUS JENAIOT OTCYTCTBUE JMYHOW 3aMHTEPECOBAHHOCTU BHEIIHE NPOBEPSIEMBIM U
MO3BOJISIOT OTJIMYUTH HE3aBUCHUMOCTH OT 3aKphITOCcTH. lIpm 3TOM mpodeccruoHanbHas 3THKa HE TpeOyeT
HOMYJSPHOTO  PEUICHUs: CIOCOOHOCTb IMPOTHUBOCTOATH  aJMHHUCTPATUBHOMY, IOJUTHYECKOMY H
MH(POPMAIMOHHOMY JIaBJICHUIO TAKXKE CITY)KUT YCIOBUEM JIOBEPHSL.

CBs13b IpOoGheCcCHOHATBHOTO OBECHUS CY/IbU C IOBEPUEM OTPAXKEHA B alleJIISILIMOHHOM ONpE/IeIeHUN
AnennsunonHoit komternu Bepxosaoro Cyaa Poccuiickoit @enepaunu ot 19 centsiops 2024 r. Ne AITJ124-
131. Tlpu pemeHun Bompoca O AOCPOYHOM IMPEKPALIEHUH NOJHOMOYMH OLEHUBAINCH CUCTEMATHYECKHE
HapylIeHUs TPOILIECCYaIbHOTO 3aKOHA, 3aTSATMBAHME JIeJl W UTHOPUPOBAaHUE MpaB yYaCTHUKOB. Jlis
HACTOSIIEH TeMbl 3HaYMMO, YTO HEHA/JIeKalllee BeleHHE KOHKPETHBIX MPOU3BOJACTB OBLIO COOTHECEHO C
ylepOoM aBTOPUTETY Cy1€OHOM BIIaCTH U JOBEPHUIO K Cyaeiickol mpodeccun. Tem caMbIM OpraHU3aliOHHbIE
HapyLEHHs TOJyYHIIM 3HaU€HUE, BBIXOIAIIEE 3a PEeesbl BHYTPEHHEH ciyKeOHON AMCLUIUINHBL.

B 3axirodeHun CTOUT OTMETUTD, UTO COXpPAHEHHE JOBEPHS HE MPEANoaraeT HEeM3MEHHOCTH 3aKOHa
Wi NpakTUKu. CyllecTBeHHbl OOBSCHUMOCTb M3MEHEHHUS IMPaBOBOIO MOJIXOAA, 3alluTa J0O0POCOBECTHO
c(OPMUPOBAHHBIX OKHUJAHUHM, BO3MOXXHOCTb TPOBEPUTH CYAEOHYIO apryMeHTalui0 U (PaKTUUECKOe
UCIIOJIHEHUE pEIlIeHUs. B TakoM MOHMMaHUU NPUHIMI JOBEPUS OJHOBPEMEHHO 3aa€T KPUTEPUN KAa4eCTBA
CyneOHOM 3alIUThl M YCTAHABIMBAET MPEIENbl OCYIIECTBICHMS MYyOJWYHONW BJIACTH B OTHOIIEHHUSAX C
IpaX1aHUHOM.
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